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October 19, 2006
CERTIFIED MAIL

RETURN RECEIPT REQUESTED
Reference No.: 06-0114
Ms. Heather L. Dostaler
Attorney at Law
Cicchetti, Tansley & McGrath, LLP

500 Chase Parkway

Waterbury, CT  06708-3343
Dear Ms. Dostaler:
This is in response to the appeal that you filed on behalf of your client, [REDACTED] of All State Traffic Control, LLC (ASTC).  We have carefully reviewed the material from the Rhode Island Department of Administration, Minority Business Enterprise Commission, (RIDOA) as well as that submitted by you and have concluded that the denial of ASTC’s certification as an eligible DBE under criteria set forth in 49 CFR Part 26 ("the Regulation") is supported by substantial evidence.
Your appeal is denied based upon our determination that substantial record evidence supports RIDOA’s conclusion that control by the disadvantaged owner, is not real, substantial and continuing as required by the Regulation. 

The specific reasons for the denial of your appeal include the following:

CONTROL 
The Regulation at §26.71(d) requires that the socially and economically disadvantaged owners must possess the power to direct or cause the direction of the management and polices of the firm and to make day-to-day as well as long-term decisions on matters of management, policy and operations.  
§26.71(e) states “Individuals who are not socially and economically disadvantaged may be involved in a DBE firm as owners, managers, employees, stockholders, officers, officers, and/or directors.  Such individuals must not, however, possess or be disproportionately responsible for the operation of the firm.”

§26.71(f) states “The socially and economically disadvantaged owners of the firm may delegate various areas of the management, policymaking, or daily operations of the firm to other participants in the firm, regardless of whether these participants are socially and economically disadvantaged individuals.  Such delegations of authority must be revocable, and the socially and economically disadvantaged owners must retain the power to hire and fire any person to whom such authority is delegated.  The managerial role of the socially and economically disadvantaged owners in the firm’s overall affairs must be such that the recipient can reasonably conclude that the socially and economically disadvantaged owners actually exercise control over the firm’s operations, management, and policy.”

The Regulation at §26.71(g) requires a socially and economically disadvantaged owners to have an overall understanding of, and managerial and technical competence and experience directly related to the type of business in which the firm is engaged and the firm's operations. The socially and economically disadvantaged owners are not required to have experience or expertise in every critical area of the firm's operations, or to have greater experience or expertise in a given field than managers or key employees. The socially and economically disadvantaged owners must have the ability to intelligently and critically evaluate information presented by other participants in the firm's activities and to use this information to make independent decisions concerning the firm's daily operations, management, and policymaking. Generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control.
Under the Regulation §26.71 (k)(2) states, “If you cannot determine that the socially and economically disadvantaged owners ‑‑ as distinct from the family as a whole ‑‑ control the firm, then the socially and economically disadvantaged owners have failed to carry their burden of proof concerning control, even though they may participate significantly in the firm's activities.”

The record indicates that ASTC is seeking certification in the areas of flagging, traffic control, security and special deliveries.  The record reveals that [REDACTED] is the 100% disadvantaged owner and President of ASTC since 1999.  However, tax returns for the year 2002 and 2003 reflect [REDACTED] as the owner and sole proprietor of ASTC. 
[REDACTED] holds certificates from the American Traffic-Safety Services Association in Flagger Instruction, Traffic Control Technician Training, Traffic Control Supervisor Training and Flagging Instructor Training certification.  Prior to becoming owner of ASTC, from 1996 to 1999, she worked for Rainneri Brothers Produce responsible for bookkeeping, personnel management, training full and part-time employees, inventory and purchasing.  From 1981 to 1996 she was the owner of Tone-N-Tan Studios where her responsibilities included interaction with clients, personnel management, training full and part-time employees, inventory and purchasing.  Her résumé lists her responsibilities at ASTC to include interactions with clients, contractors and governmental agencies, account management, personnel management, bid preparation and review, contract review, training full and part-time employees, traffic control, inventory and purchasing.

RIDOA determined that [REDACTED] disproportionately depends on her husband, [REDACTED], a non-disadvantaged individual to control the technical aspects of the firm’s operations.  
According to [REDACTED] résumé he is the Vice President of ASTC.  Prior to working for ASTC, from 1995 to 2000, he was a Supervisor of Wiremill at The Kerite Company where his responsibilities included supervising personnel and daily operations of wiremill.  From 1989 to 1995 he was also a Lead Furnace Operator for Sandvik Materials Technology responsible for supervising day-to-day operations.  From 1973 to 1989 he was a Machinist for Rafferty-Brown Steel.  His résumé lists his responsibilities at ASTC to include, interactions with clients, contractors and government agencies, assisting in preparing estimates and bids, processing payroll, bookkeeping, inventory, purchasing and general office management.  

In addition, it appears that both, [REDACTED] and [REDACTED] share all managerial responsibilities such as estimating and bidding, negotiating and contract execution; negotiating insurance, marketing and sales, financial decisions, making loans for the firm; hiring and firing employees; and supervising field operations for the company.  [REDACTED] is solely responsible for purchasing equipment and supplies.  Both [REDACTED] and [REDACTED] exercise signatory power on the payroll and other checks.  They are also both authorized signatory on the firm’s checking account at Naugatuck Valley Saving and Loan in which only one signature is required.  The record further reveals that [REDACTED] is authorized to act on behalf of all aspects of the firm including negotiating loans and lines of credit.  This clearly indicates that the disadvantaged owner is not in control of the firm's financial decisions as well as major decisions of ASTC.  These actions suggest that the business operates at best as a 50/50 partnership with both [REDACTED] and [REDACTED] sharing the control of ASTC.  
You state in your letter of rebuttal.

The Commission also based its ultimate finding that [REDACTED] does not have control of All State upon an irrefutable presumption because it determined that she has “an unduly dependendent relationship upon her spouse, [REDACTED], a non-minority male.”  This irrefutable presumption, however is contrary to USDOT regulations.  Pursuant to 49 C.F.R. 26.71(f), a disadvantaged owner may delegate “various areas of management, policymaking, or daily operations of the firm to other participants in the firm.”

The Department agrees with RIDOA’s conclusion that this type of joint power sharing between members of this family run business does not meet the eligibility requirements of the regulation. 
Under the Regulation at §26.71(i)(1), recipients may consider differences in remuneration between the socially and economically disadvantaged owners and other participants in the firm in determining whether to certify a firm as a DBE. Such consideration shall be in the context of the duties of the persons involved, normal industry practices, the firm's policy and practice concerning reinvestment of income, and any other explanations for the differences proffered by the firm. Recipients may determine that a firm is controlled by its socially and economically disadvantaged owner although that owner's remuneration is lower than that of some other participants in the firm. 

The Regulation requires that participating DBE owners enjoy the profits and losses of their businesses in a degree that is commensurate with their ownership interest.  The Department has reviewed the compensation paid to both [REDACTED] and [REDACTED], and have concluded that the disadvantaged owner’s compensation is not commensurate with the ownership interest in the business.  According to the record, the disadvantaged owner received no compensation in 2002, 2003 or 2004, while [REDACTED] received compensation in the amounts of $43,450, $44,965 and $51,165 respectively.  During the hearing the following exchange took place between [REDACTED] and members of the Certification Review Committee:

[REDACTED]:  How is your husband’s compensation negotiated?  I mean how did you determine over 2002, 2003, 2004? 2002 was the first year that he—that he came to work for the Company in 2000 I guess it was, 2000, and 2000—how do you figure out his pay?

[REDACTED]:  Basically I know he’s had the same pay for the last few years because the flaggers make more than my husband.  If you look at some of our flaggers’ pays they’re over thousand and thousands of dollars.  My husband is still under a thousand because I just said to him how come you didn’t get a raise.  And we just—I think our accountant determines it or something like that.

[REDACTED]:  It looks like he’s gotten a raise every year, 2002, 2003, 2004.

[REDACTED]:  Where are you seeing that?  Because I just looked at his thing—can I see that?  In 2003 and –between 2003 and 2004 that’s not really the (inaudible).  Like I said I don’t do the bookwork.  I don’t even know how to file a tax return.
[REDACTED]:  So who determines his wages? 

[REDACTED]:  I would assume maybe him and the accountant got together and decided that.  Like I said we have flaggers that make more than him.  I can call the accountant and ask how they determine that. 
[REDACTED]: Well if this is your company, then—

[REDACTED]:  Like I said when I walked through the door, I do not do tax returns.  I do not do—
[REDACTED]:  This isn’t tax.

[REDACTED]:Which is fine. But what I’m saying is that if this is certainly your 100% company, you’re supposed to be making all these decisions, all (inaudible).

[REDACTED]:  Okay, and like I also said I owned businesses way before this, and I had my father that always did my bookwork…
This is inconsistent with the Regulation at §26.69(c) which requires that the disadvantaged owner enjoy the customary incidents of ownership, and share in the risks and profits commensurate with their ownership interests.  The Department agrees with RIDOA that [REDACTED] does not have a thorough knowledge or grasp on the financial affairs of ASTC and is therefore, not in control of the firm as required by the Department’s Regulation and is at best and family-run and controlled business.
In summary, the information provided cumulatively supports a conclusion that ASTC does not meet the criteria as required for DBE certification under 49 CFR Part 26.  The company is, therefore, ineligible to participate as a DBE on RIDOA’s Federal financially assisted projects.  This determination is administratively final as of the date of this correspondence. 

Sincerely,

Joseph E. Austin, Chief
External Policy and Program Development Division 

Departmental Office of Civil Rights 

cc:  RIDOA

