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August 16, 2006
CERTIFIED MAIL
RETURN RECEIPT REQUESTED
Reference Number.:  06-0115
[REDACTED]
CEO/President

Bryant Asphalt Paving, Inc.
2605 West Stein Road
La Salle, MI  48145
Dear [REDACTED]:
This is in response to the appeal that you filed on behalf of your firm, Bryant Asphalt Paving, Inc./DBA Joe Bryant & Sons Asphalt Paving, Inc. (“Bryant Asphalt).  We have carefully reviewed the material from the Michigan Department of Transportation (“MichDOT”) as well as information you provided and  concluded that the denial of your firm’s certification as an eligible Disadvantaged Business Enterprise (DBE) under criteria set forth in 49 CFR Part 26 ("the Regulation") is supported by substantial record evidence.

Your appeal is denied based upon our determination that substantial evidence supports MichDOT’s conclusion that your contribution of capital to acquire ownership interest in the firm was not real, substantial, and continuing within the meaning of the Regulation.  
The appeal is further denied based upon our determination that substantial record evidence supports MichDOT’s conclusion that the socially and economically disadvantaged owner does not possess the power to direct or cause the direction of the management and policies of the firm and to make day-to-day as well as long-term decisions on matters of management, policy and operations.
The specific reasons for the denial of your appeal include the following:

OWNERSHIP
According  to  the  Regulation  at  §26.61(b),  the  firm  seeking  certification  has  the  burden  of  demonstrating  to  you,  by  a  preponderance  of  the  evidence,  that  it  meets  the  requirements  of  this  subpart  concerning  group  membership  or  individual  disadvantage,  business  size,  ownership,  and  control.

The Regulation at §26.69(b) states that to be an eligible DBE, a firm must be at least 51 percent owned by socially and economically disadvantaged individuals.

The  Regulation  at  §26.69(c)  provides  in  part,  that  contributions  of  capital  or  expertise  by  the  disadvantaged  owner  to  acquire  an  ownership  interest  in  the participating  DBE  business  be  real  and  substantial  and  continuing,  going beyond  pro  forma  ownership  of  the  firm  as  reflected  in  ownership documents.

The Regulation at §26.69(h)(1) states that you must presume as not being held by a disadvantaged individual, for purposes of determining ownership, all interests in a business or other assets obtained by the individual as the result of a gift, or transfer without adequate consideration, from any non-disadvantaged individual or non-DBE firm who is (i) involved in the same firm for which the individual is seeking certification, or an affiliate of that firm; (ii) involved in the same or a similar line of business; or (iii) engaged in an ongoing business relationship with the firm, or an affiliate of the firm, for which the individual is seeking certification.

The Regulation §26.69(i) states, in part that you must apply the following rules in situations in which marital assets form a basis for ownership of a firm. When marital assets (other than the assets of the business in question), held jointly or as community property by both spouses, are used to acquire the ownership interest asserted by one spouse, you must deem the ownership interest in the firm to have been acquired by that spouse with his or her own individual resources, provided that the other spouse irrevocably renounces and transfers all rights in the ownership interest in the manner sanctioned by the laws of the state in which either spouse or the firm is domiciled.
The record evidence indicates that Bryant Asphalt /dba Joe Bryant & Sons Asphalt Paving, Inc. was originally established in July 1989, as a sole proprietorship by [REDACTED], the disadvantaged owner’s husband.  The applicant firm was incorporated in 2000 with [REDACTED] being the sole owner and President of the firm.  Subsequently, on December 7, 2005, [REDACTED] transferred 5100 shares of stock with no par value to you, the disadvantaged owner, giving you 51% ownership interest in the firm.  The record reveals that the firm is owned 51% by you, [REDACTED], [REDACTED], 39% and [REDACTED] owns the remaining 10%.  The firm is seeking certification in the areas of Hot Mix Asphalt/Bituminious Paving; grading, drainage structures & aggregate construction and water mains & sewers.  
During the onsite review visit the following exchanges took place: 
[MichDOT Representative]: How did you obtain your ownership interest in the company?

[REDACTED]: The stocks were a gift because I do all the managing of the company and I feel they were issued because I manage the company.

[MichDOT Representative]: Where did the source of these contributions/investments come from?

[REDACTED]:  Bryant Asphalt Paving Inc.

[MichDOT Representative]: How did you obtain your ownership interest in the company?

[REDACTED]: By loaning money to the business to start business.

[MichDOT Representative]: Where did the source of these contributions/investments come from?

[REDACTED]:  Personal Savings.

[MichDOT Representative]: How did you obtain your ownership interest in the company?

[REDACTED]: 17 years labor.

[MichDOT Representative]: Where did the source of these contributions/investments come from?

[REDACTED]:  Time.

In a correspondence “From the Desk of [REDACTED] you state:

The company was a sole proprietorship, and it operated under the name Joe Bryant and Sons Asphalt Paving…We still maintain an office in our home and the capital used to purchase the paver and finance the startup of the [REDACTED] business was drawn on our joint, personal checking account.  We are both signatories on the account, so we both contributed equally.  

You further state:

During the process of completing our application, I learned about the program for businesses owned by women and minorities (Disadvantaged Business Enterprises).  I researched the program requirements and as I understand them, I believe that Bryant Asphalt Paving Inc. is entitled to participate as a DBE...  Recently, changes have been made to Bryant Asphalt Paving, Inc.  These changes allow us to meet the program requirements for becoming a DBE…The name of the corporation was changed from Joe Bryant and Sons Asphalt Paving, Inc. to Bryant Asphalt Paving, Inc.  The new name of the corporation is gender neutral, and it indicates the participation of all [REDACTED] family members in the operation of the business.
Job titles for the board and corporate officers were reassigned to reflect the functions that we are actually performing.  The most important of these changes is my appointment as President and CEO of the company.  Finally, a stock issue was executed to make me the majority shareholder.  

The Regulation at §26.69 (h)(1) states “You must presume as not being held by a disadvantaged individual, for purposes of determining ownership, all interests in a business or other assets obtained by the individual as the result of a gift, or transfer without adequate consideration, from any non-disadvantaged individual or non-DBE firm who is involved in the same firm for which the individual is seeking certification, or an affiliate of that firm; involved in the same or a similar line of business; or engaged in an ongoing business relationship with the firm, or an affiliate of the firm, for which the individual is seeking certification.”  

According to the record [REDACTED] is still actively involved in the firm.  In addition, the source of the funds used to initially start the firm came from a joint checking account owned by both you and [REDACTED], the non-disadvantaged owner.  The burden of proof for meeting the criteria for certification rests on the applicant.  The Regulation provides that contributions of capital or expertise by the disadvantaged owner to acquire his/her ownership interest in the participating DBE business be real, substantial and continuing.  We concur with MichDOT’s determination that the disadvantaged owner has failed to substantiate that her contribution of capital to acquire her ownership interest was real, substantial and continuing. 

CONTROL

§26.71(d) states “The socially and economically disadvantaged owners must possess the power to direct or cause the direction of the management and policies of the firm and to make day-to-day as well as long-term decisions on matters of management, policy and operations.”

§26.71(e) states “Individuals who are not socially and economically disadvantaged may be involved in a DBE firm as owners, managers, employees, stockholders, officers, officers, and/or directors.  Such individuals must not, however, possess or be disproportionately responsible for the operation of the firm.”

§26.71(f) states “The socially and economically disadvantaged owners of the firm may delegate various areas of the management, policymaking, or daily operations of the firm to other participants in the firm, regardless of whether these participants are socially and economically disadvantaged individuals.  Such delegations of authority must be revocable, and the socially and economically disadvantaged owners must retain the power to hire and fire any person to whom such authority is delegated.  The managerial role of the socially and economically disadvantaged owners in the firm’s overall affairs must be such that the recipient can reasonably conclude that the socially and economically disadvantaged owners actually exercise control over the firm’s operations, management, and policy.”
§26.71(g) The socially and economically disadvantaged owners must have an overall understanding of, and managerial and technical competence and experience directly related to, the type of business in which the firm is engaged and the firm’s operations.  The socially and economically disadvantaged owners are not required to have experience or expertise in every critical area of the firm’s operations, or to have greater experience or expertise in a given field than managers or key employees.  The socially and economically disadvantaged owners must have the ability to intelligently and critically evaluate information presented by other participants in the firm’s activities and to use this information to make independent decisions concerning the firm’s daily operations, management, and policymaking.  Generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control.”
Under the Regulation §26.71 (k)(2) states, “If you cannot determine that the socially and economically disadvantaged owners ‑‑ as distinct from the family as a whole ‑‑ control the firm, then the socially and economically disadvantaged owners have failed to carry their burden of proof concerning control, even though they may participate significantly in the firm's activities.”
The record indicates that you, the disadvantaged owner, do not possess sufficient knowledge and experience which directly relates to the firm’s primary operations and do not control its critical activities on a day-to-day basis.  
We have carefully considered your background with respect to your ability to control the activities of this type of business.  According to the onsite review report you list your duties to include handling payroll, paying bills and taxes, purchasing equipment and supplies, handling all advertisements and general office work.  Further, the record does not indicate that you had any prior experience in the concrete paving business other than administrative duties.  Specifically, before becoming President/CEO of Bryant Asphalt Paving, from 2000 to 2005, you were the Office Manager for the firm.  From 1974 to 2001 you worked for Riverside Mercy Hospital as an Insurance Coder in the Emergency Room.  Your duties included coding inpatient medical records, evaluation and management of coding ER medical records for billing, correspondence clerk submitting medical records to court, lawyers, or other medical professionals; analyzing deficiencies for physicians for incomplete medical records and orientation presentations for new medical students.  You also have a Bachelor of Science degree in Health Information Sciences from Stephens College. 

The record evidence reveals that the individuals associated with this firm who possess the ability to control the day-to-day activities of an asphalt paving business are Joe Bryant, your non-disadvantaged husband, and [REDACTED], your non-disadvantaged son.  
The record reveals that [REDACTED], the non-disadvantaged owner, is the individual who has the technical ability and expertise to control the day-to-day activities of Bryant Asphalt Paving.  According to the record [REDACTED], a non-disadvantaged individual, is the firm’s Vice President, Director and Treasurer.  [REDACTED] résumé indicates that he has been employed with Joe Bryant & Son’s Asphalt Paving Company from 1988 to present.  Additionally, the record indicates that he has many years of experience in this line of business.  Prior to starting the applicant firm, in 1966, he worked for the City of La Follette Water and Sewer Department as an Operator/Laborer responsible for installing water and sewer pipes and maintenance.  From 1966 to 1969, he worked for R.C. Cola Company & Toms Potato Chip as a Salesman.  From 1969 to 1971 he worked for Clark Builders as a Contractor and Crew Leader.  From 1969 to 1977 he worked for Acklin Stamping Company as and an Apprentice Machine Repairman.  From 1977 to present he works for General Motors-Powertrain as a Machine Repairman.  [REDACTED] lists his work experience as worked on various project as a Screw Man, Roller Operator 3,400 Ton of Asphalt;  Excavator and Backhoe Operator setting catch basins, placing RCP Drain pipe for the parking lot; cut and fill lot, Grader and Dozer Operator, setting to grade stone for parking lot and Concrete Finisher.  [REDACTED] is a Journeyman Machine Repair and has a CDL License with CA endorsement .  [REDACTED] received a diploma from the Cotter Trade Schools for Machine Repair.  His duties at the applicant firm consist of sales, scheduling, managing personnel, contract approval, and authorization of major purchases.  As Vice President of Bryant Asphalt Paving, his current duties consist of field supervision and making sure jobs are handled properly. 

[REDACTED] (non-disadvantaged) résumé states that he has over 17 years of experience in this line of business working for various companies. The record further indicates that [REDACTED] has been employed by the applicant firm since 1988 as Vice President/Secretary.  [REDACTED] worked for Ford Visteon as a Paver Operator 3,400 Ton Asphalt.  [REDACTED] lists his experience as an excavator and backhoe operator, grade dozer operator, and a concrete machine operator.  His experiences include layout of parking lot, all grades with laser, setting catch basins, placing drain pipes, setting all grades and elevations for cut and fill of lots and setting to grade stone for road with laser.  [REDACTED] attended the University of Toledo for Land Surveying and has a CDL license.  [REDACTED] is Field Supervisor, Estimator and Truck Driver for the applicant firm where his duties consist of managing outside operations including project supervision, management and estimating and planning. 

While the record indicates that you, the disadvantaged owner play an important role in this firm, we have carefully considered your background and expertise as it relates to your ability to critically analyze and independently use technical information supplied by subordinates such as [REDACTED] and [REDACTED].  These individuals perform key functions which are essential to the business and possess the requisite technical competence and experience.  The record indicates that your past work experience has been primarily administrative in nature and does not reflect the knowledge or expertise necessary to operate the critical aspects of this business. 
Additionally, the firm’s DBE application and other documents contained in the record indicates that both owners share the responsibilities of hiring and firing, purchasing major equipment and authorized to make financial transaction in behalf of the firm.  It is important to note that, you, the disadvantaged owner, [REDACTED] and [REDACTED] are all authorized to sign checks on behalf of the firm.  

Based on the record evidence, it does not appear that the disadvantaged owner has an overall understanding of, and managerial and technical competence and experience directly related to the type of business in which the firm is engaged and the firm’s operations beyond the administrative functions.  [REDACTED] and [REDACTED] appear to be the individuals who have the ability to run the day-to-day operations of an asphalt paving business.  This is contrary to the intent of the Department’s Regulation.  The MichDOT has presented clear and convincing evidence to substantiate its decision to deny DBE Certification to Bryant Asphalt Paving.  It appears to the Department that non-disadvantaged individuals are disproportionately responsible for the success of this business.

In summary, the information provided cumulatively supports a conclusion that Bryant Asphalt does not meet the criteria as required for DBE certification under 49 CFR Part 26.  The company is, therefore, ineligible to participate as a DBE on MichDOT’s Federal financially assisted projects.  This determination is administratively final as of the date of this correspondence. 
Sincerely,
Joseph E. Austin, Chief

External Policy and Program Development Division 
Departmental Office of Civil Rights 
cc: MichDOT
