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October 3, 2006
CERTIFIED MAIL

RETURN RECEIPT REQUESTED
Reference No: 06-0121
[REDACTED]
President

Allview Builders Design Build, Inc.

259 W. Patrick Street

Frederick, MD  21701

Dear [REDACTED]:

This is in reference to the appeal that you filed on behalf of your firm, Allview Builders Design Build, Inc. (“Allview”).  We have carefully reviewed the material provided by the Maryland Department of Transportation (“MDOT”) as well as that you provided on behalf of your firm and have concluded that the decision by MDOT to deny your firm certification as an eligible Disadvantaged Business Enterprise (DBE) under the criteria set forth in 49 CFR Part 26 (“the Regulation”) is supported by substantial record evidence.
Your appeal is denied based upon our determination that substantial record evidence supports MDOT’s conclusion that the disadvantaged owner does not have an overall understanding and the managerial and technical competence and experience directly related to the type of business in which the firm is engaged and the firm’s operation.

 The reasons for the denial are as follows:

CONTROL
§26.71(d) “The socially and economically disadvantaged owners must possess the power to direct or cause the direction of the management and policies of the firm and to make day-to-day as well as long-term decisions on matters of management, policy and operations.”
§26.71(e) “Individuals who are not socially and economically disadvantaged may be involved in a DBE firm as owners, managers, employees, stockholders, officers, and/or directors.  Such individuals must not, however, possess or exercise the power to control the firm, or be disproportionately responsible for the operation of the firm.”

§26.71(f) “The socially and economically disadvantaged owners of the firm may delegate various areas of the management, policymaking, or daily operations of the firm to other participants in the firm, regardless of whether these participants are socially and economically disadvantaged individuals.  Such delegations of authority must be revocable, and the socially and economically disadvantaged owners must retain the power to hire and fire any person to whom such authority is delegated. The managerial role of the socially and economically disadvantaged owners in the firm's overall affairs must be such that the recipient can reasonably conclude that the socially and economically disadvantaged owners actually exercise control over the firm's operations, management, and policy.”
§26.71(g) “The socially and economically owners must have an overall understanding of, and managerial and technical competence and experience directly related to, the type of business in which the firm is engaged and the firm’s operations.  The socially and economically disadvantaged owners are not required to have experience or expertise in every critical area of the firm’s operations, or to have greater experience or expertise in a given field than managers or key employees.  The socially and economically disadvantaged owners must have the ability to intelligently and critically evaluate information presented by other participants in the firm’s activities and to use this information to make independent decisions concerning the firm’s daily operations, management and policymaking.  Generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal activities of the firm is insufficient to demonstrate control. ”

The record reveals that your husband, [REDACTED], a disadvantaged individual, founded a sole proprietorship, Walters Enterprises, in 1996.  This firm performed residential renovation and remodeling work.  In 1999, the sole proprietorship was dissolved and [REDACTED] established Allview Builders, Inc.  In September 2004, a fire destroyed the office of Allview Builders.  The firm was re-established under the name Allview Builders Design Build, Inc., on April 1, 2005, and the firm’s services were expanded to include commercial projects.  You, the socially and economically disadvantaged owner, acquired 5,000 shares or 100 percent ownership in the firm on June 1, 2005.  According to the record information, MDOT concluded that your ownership interest in the firm was not an issue and therefore will not be addressed in this decision.
Allview is a general contracting firm that performs work in the areas of new construction, renovation, and remodeling.  The areas of work in which your firm seeks to be certified include general contracting work – nonresidential buildings other than industrial buildings and warehouses – specifically new home construction, alterations and renovations; carpentry work, and plastering, drywall, acoustical, and insulation work.
Your résumé reflects that your professional work experience largely involves administrative office work.  Your duties and responsibilities at Allview Builders since the summer of 2001 include overseeing the finance and human resource departments and performing company growth analysis along with system implementation.  You also list in your résumé that your work experience comes from your work with the Bethesda based On Campus Marketing, where you held positions as Office Manager, Accounts Payable Manager, and Director of Inventory and Purchasing.  You worked directly with the Chief Financial Officer and Controller and managed more than $8 million in inventory in the company’s five core product lines.  
You earned a Bachelor of Science degree from Perley Isaac Reed School of Journalism at West Virginia University in 1997.  Your work experience and current job duties do not appear indicative of an owner who is controlling a construction business.  
According to the record, in your current employment with Allview Builders Design Build, you are a Director and hold the titles of President, Vice President, Treasurer, and Secretary.  [REDACTED] is a Director but not an officer.  You share the following responsibilities with your spouse:  financial decisions, hiring/firing of management personnel, and signing company checks.  You share responsibility for office management with [REDACTED].  The firm has six full-time employees and one part-time employee.

According to the firm’s application, you share the following responsibilities with your spouse, [REDACTED]:

Financial Decisions

Hiring/firing of management personnel

Authorized to sign 

In addition to the responsibilities that your husband shares with you, [REDACTED] also shares responsibility as field/production operations supervisor with [REDACTED].  He is solely responsible for estimating and bidding, negotiating and contract execution, marketing/sales, and purchasing of major equipment.  [REDACTED] is the Operations Manager for the firm; [REDACTED] is the Office Manager, and [REDACTED] is the Production Manager.  According to the record, there is not one area of management responsibility where you function independently, compared to [REDACTED] who is solely responsible for several management areas.  

[REDACTED] résumé reveals that he founded Walters Enterprises, a home improvement business, in 1996 and later renamed and incorporated the company as Allview Builders, Inc. in 1999.  He has worked in almost every aspect of the company, both in the field and in the office.  In the early years, he developed the remodeling production systems as well as the administrative and financial systems in the office.  Most of [REDACTED] hands-on construction experience was gained during the summers of his high school and college years.  He graduated from the Eberly School of Arts and Sciences at West Virginia University in 1997.  [REDACTED] is a member of the Frederick County Builders Association and holds the firm’s business license for the State of Maryland Department of Labor Licensing and Regulation, Maryland Home Improvement Commission.

The Department’s Regulation states that “The socially and economically owners must have an overall understanding of, and managerial and technical competence and experience directly related to, the type of business in which the firm is engaged and the firm’s operations.  The socially and economically disadvantaged owners are not required to have experience or expertise in every critical area of the firm’s operations, or to have greater experience or expertise in a given field than managers or key employees.  The socially and economically disadvantaged owners must have the ability to intelligently and critically evaluate information presented by other participants in the firm’s activities and to use this information to make independent decisions concerning the firm’s daily operations, management and policymaking.  Generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal activities of the firm is insufficient to demonstrate control. ” Based upon the above explanations and facts, we agree with MDOT’s determination that the socially and economically disadvantaged owner does not meet the requirements of the Regulation.
You state in your letter of rebuttal that “The decision made by the Advisory Committee to deny Allview Builders Design Build, Inc. was not based on whether I, [REDACTED], was the majority shareholder of the corporation, rather the major issue was the amount of actual control I exercise as owner and operator of the company.  The first major reason stated in the appeal was that I am responsible for administrative duties (banking, financing, accounting, etc.) and these are not the duties of the owner who is controlling a construction business. I strongly disagree with this statement because:
a) I have a solid understanding of the construction business and although business management is currently my main focus, it is certainly not my only field of expertise and/or experience in this business.

b) There are many duties as an owner and President of a construction company. The more obvious duties are those in the field such as carpentry work, plastering, drywall, installation work, etc., but the other more important duties are in the managing of the business.  Handling of customers, employees, and sub-contractors, managing finances, and payrolls and maintaining schedules.  While both are essential, the latter is what makes a construction business thrive and that is my focus as he President and owner of this corporation.

The Advisory committee went on to argue that my husband and Operations Manager, Damien Walters handles all bidding, estimating, negotiations and contract signing for the company.  It was therefore concluded that [REDACTED] possesses the requisite competence, expertise and experience needed and that I am dependent upon a non-owner for the business to function.  This is not true because [REDACTED] and I share these responsibilities. Together we estimate costs, negotiate contracts and handle bidding, but as the owner and President of Allview Builders Design Build, Inc. I, [REDACTED], have sole authorization to sign for any contractual agreements Allview Builders Design Build, Inc. enters into.  And, as stated in your argument, it is not required that I have expertise in a given field than managers or key employees.  It is only required that I have the ability to evaluate information presented by managers and key employees and use this information to make decisions concerning the firm’s daily operations, management, and policymaking.  Everyday I evaluate information provided by my employees.  Just like every other business, a team of workers put together the knowledge necessary to accomplish each goal set forth.  It is my job to take that information and make a well-informed decision that will determine this firm’s course of action on a day-to-day as well as long-term basis.  All decisions go through me.”
Your letter further stated that “The DBE/MBE also requires as a socially and economically disadvantaged business owner that I be in charge of the firm’s overall affairs.  Your decision states that one must be able to reasonable conclude that I hold the top managerial role and that I actually exercise control over the firm’s operations.  You concluded that I did not possess such power or control.  You went on further to imply that individuals who are not socially and economically disadvantaged have and exercise the power to control the firm or are disproportionate[ly] responsible for the operation of the firm…Lastly, [REDACTED] is the holder of the firm’s Home Improvement Commission License.  He also has many years of experience and expertise in the field of construction.  For these reasons, I agree with your conclusion that [REDACTED] possesses the requisite competence to control a construction company, but this does not make me less capable of controlling the firm.  I have been in the construction business since August of 2001 and have owned Allview Builders Design Build, Inc. since June of last year.  Next month I will have five years of experience in this field.  Although the state of Maryland does not require you to have a license to own and/or control a construction company, I am currently in the process of acquiring my Maryland Home Improvement Contractors License from the Maryland Home Improvement Commission.”
We agree with MDOT’s conclusion that substantial record evidence supports that the socially and economically disadvantaged owner does not have the ability to intelligently and critically evaluate information presented by other participants in the firm's activities and to use this information to make independent decisions concerning the firm's daily operations, management, and policy making.  You have failed to substantiate that you have the technical competence to resolve technical issues that may be presented to you by subordinates. 

In summary, the information provided cumulatively supports a conclusion that Allview does not meet the criteria as required for DBE certification under 49 CFR Parts 26.  The company is, therefore, ineligible to participate as a DBE on MDOT’s Federal financially assisted projects.  This determination is administratively final as of the date of this correspondence. 

Sincerely,

Joseph E. Austin, Chief

External Policy and Program Development Division

Departmental Office of Civil Rights

cc:  MDOT
