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September 26, 2006
CERTIFIED MAIL

RETURN RECEIPT REQUESTED
Reference No.:  06-0126
[REDACTED]
President
Dakota Prairie Construction, Inc.

821 Mustang Drive
Bismarck, ND  58503
Dear [REDACTED]:
This is in response to the appeal that you filed on behalf of your firm, Dakota Prairie Construction, Inc. (DPCI).  We have carefully reviewed the material from the North Dakota Department of Transportation (NDDOT), as well as that submitted by you and have concluded that the denial of DPCI’s certification as an eligible DBE under criteria set forth in 49 CFR Part 26 ("the Regulation") is supported by substantial evidence.
Your appeal is denied based, in part, upon a determination that despite your speech impediment, substantial record evidence supports NDDOT’s conclusion that you have not met your burden of demonstrating that you are a socially and economically disadvantaged individual pursuant to the requirements of the regulation. 

Your appeal is denied based upon a determination that DPCI is not at least 51 percent owned and controlled by a socially and economically disadvantaged individual as required by the Regulation.

The record evidence reveals that you are the 51% owner and President of the applicant firm since its incorporation in January of 2000.  DPCI is seeking certification in the areas of building construction and concrete flatwork.  
Under the Department’s regulation, any person who is not a member of one of the presumptively disadvantaged groups can apply for certification of his or her business as a DBE on an individual basis.  Under the regulation, the applicant owner, not the Department, has the burden of establishing by a preponderance of the evidence that he or she meets the requirements for social and economic status. 
The appeal is denied based, in part, on the Department’s conclusion that despite your speech impediment, you have failed to establish that you are socially and economically disadvantaged pursuant to the requirements of the regulation.
The specific reasons for the denial of your appeal include the following:
An individual seeking certification under this provision must meet the standards set forth in Appendix E of the Department's Regulation 49 CFR Part 26.
SOCIAL DISADVANTAGE

I. Socially Disadvantaged individuals are those persons who have been subjected to social or ethnic prejudice or cultural bias within American society because of their identities as members of groups and without regard to their individual qualities. Social disadvantage must stem from circumstances beyond their control.  Evidence of individual social disadvantaged must include the following elements:
(A) 
At least one objective distinguishing feature that has contributed to social disadvantage, such as race, ethnic origin, gender, disability, long-term residence in an environment isolated from the mainstream of American society, or other similar causes not common to individuals who are not socially disadvantaged:

(B) 
Personal experiences of substantial and chronic social disadvantage in American society, not in other countries; and

(C) Negative impact on entry into or advancement in the business world because of the disadvantage.
The Department's Regulation 49 CFR Part 26 defines a "Disadvantaged Business Enterprise" or "DBE" as a small business concern which is at least 51 percent owned and controlled by one or more minorities or women. The Regulation defines "Minority" to include the following groups: Blacks, Hispanic Americans, Portuguese, Asian Americans, American Indians and Alaskan Natives. The record reveals that you are a non-minority and, therefore, as provided for by the Regulation, are claiming socially and economically disadvantaged status on an individual basis due to your handicap, (speech-stuttering). 
Please be aware of other aspects which must be considered by the recipient in making determinations of social disadvantage.  These include education, employment and business history. 
Education 

You stated in your appeal letter: 

It should not come as a surprise to any one that I was able to obtain a master degree in civil engineering.  Groups such as women and other eth[n]ic groups have been able to get degrees in technical fields for decades.  Discrimination in the colleges is more likely in to occur in fields that have lots of applicants and limited enrollment.  Civil Engineering is not one of those fields.

I would like to clarify my denial into the teacher education program at Minot State.  I started my college career in the pre engineering program.  I did switch programs and intended to obtain a degree in speech pathology.  I complete[d] a significant amount of courses, and needed to gain entrance into the teacher education program to complete the program.

The chairman of education program called me into his office and stated that they were going to deny my admission into the teacher education program due to my stuttering.  He further stated that I would be better off going back into engineering where my speech would be less of a problem.  

The record shows that you were afforded the opportunity to obtain a quality education inasmuch as you graduated from the University of North Dakota with a B.S. and M.S. Degrees in Civil Engineering.  Although you may have been subjected to some form of discrimination, the record does not substantiate that you were denied equal access to educational programs.
Unfortunately, no evidence was presented to support your allegation that you were denied any educational opportunities due to discrimination based on your speech impediment which may have impeded or negatively affected your entry and/or advancement in the business world.

Employment History
According to the record, prior to starting DPCI, from 1973-1979, you worked for the U.S. Army Corps of Engineers as a Structural and Civil Engineer responsible for structural analysis of various features related to harbors on Lake Michigan and lock and dams on the Illinois Navigation System and assisted Government field engineers in finding solutions to field problems and errors in contract documents.  From 1979-1986, you worked for the U.S. Forest Service as a Zone Engineer responsible for managing up to 18 engineers, engineering technicians, and heavy equipment operators in the performance of engineering, construction, and maintenance activities.  From 1986-1989, you served as a Design Engineer U.S. Bureau of Reclamation’s Engineering Division responsible for conducting numerous studies and estimates for the completion of the Garrison Diversion Project.  From 1989-2000 you served as a Contracting Officer’s Technical Representative for the U.S. Bureau of Reclamation’s Construction Division responsible for all Bureau Construction in the State of North Dakota, you were the Team leader for the 200 million dollar Municipal, Rural & Industrial Program with the State of North Dakota.  In April 2002, you served as a Civil Engineer for Ulteig Engineers, Inc. responsible for the payment of contractors, change orders, and the above ground portion of the two large South Broadway Projects in Minot, ND.  You also served as project inspector, contract administrator and design engineer on numerous Department of Transportation projects.  The record is void of any information that substantiates that you have been denied employment opportunities.
Business Opportunities

According to the record, during the past three years, you earned $52,455 in 2002, $95,371 in 2003, and $69,405 in 2004.  The record also reveals that the business has been inactive for a period of time. 
Despite the fact that you may have suffered some disadvantages as a result of your disability, the Department, based on the totality of the record has concluded that you have not met the burden of proof in establishing social disadvantage in accordance with the requirements of the regulation.  Additionally, you have failed to substantiate that you were treated unfairly in hiring, promotions or other professional advancement opportunities.  No evidence was presented to support a conclusion that you were excluded from participation in education, business or professional organizations in your line of work.

ECONOMIC DISADVANTAGE

Factors to be considered in determining economic disadvantage include the financial condition of the applicant compared to the financial profiles of small businesses in the same primary industry classification and/or similar lines of business which are not owned and controlled by socially and economically disadvantaged individuals in evaluating the individual’s access to credit and capital.
The Department’s Regulation at Appendix E to Part 26-Economic Disadvantage states

(A) General. “Economically disadvantaged individuals are socially disadvantaged individuals whose ability to compete in the free enterprise system has been impaired due to diminished capital and credit opportunities as compared to others in the same or similar line of business who are not socially disadvantaged.”
The Department has carefully considered your disadvantage with respect to economic conditions that may have impacted on your business.  According to the record:
a. Your personal net worth is [REDACTED] (combined with spouse)

b. You started Dakota Prairie Construction, Inc.  January 6, 2000.  The firm has been inactive for 4 years.  You stated in the application that you and your wife share office space and equipment and you value your small tools at $3,000.  

 c. 
According to the record, your firm’s receipts are as follows:


YEAR                                                 GROSS RECEIPT 

           2004


                         [REDACTED]
           2003



                   -0-
           2002



              [REDACTED]
Despite the fact that you may have suffered some disadvantages as a result of your disability, the Department, based on the totality of the record has concluded that you have not met the burden of proof in establishing social disadvantage in accordance with the requirements of the regulation.  

You state in your appeal letter:

I do not feel that my lack of problems in obtaining credit has any bearing on my application to the DBE program.  First of all I am less than 10 years from retirement, and I am not going to go into any business that requires me to take significant credit risk.  

Secondly for the last 15 years my ability to secure loans has more to do with my spouse being one of the top realtors in the Bismarck area, than with my standing.  She has influence on where her buyers obtain home loans, and banks openly seek her business.

You stated in the interview that you were able to get all the credit you wanted and more and that credit wasn’t an issue.  Your personal tax returns for the past three years indicate that you earned [REDACTED] in 2002, [REDACTED] in 2003 and [REDACTED] in 2004.  Despite the fact that you may have suffered some disadvantaged due your speech impediment, the totality of the record, substantiates that you have not met the burden of proof in establishing social and economic disadvantage in accordance with the requirements of the regulation.  

The Department agrees with NDDOT that you have not proven that you suffered from a lack of education, career advancement or an inability to obtain credit.  Further, your résumé indicates that you have over 25 years of experience in this line of business and have total control of all aspects of the business.  In fact, the record indicates that you maintained employment in your field from 1973 until forming your own company in 2000 and advanced in a reasonable manner during that period. You have held the titles of Civil Engineer, Structural Engineer, Zone Engineer, Design Engineer, and Contracting Officers’ Technical Representative before starting DPCI.  In addition, the record does not contain any supportive documentation that substantiates that Dakota Prairie Construction, Inc. was denied access to credit, financing, insurance or bonding.  We believe that many of these barriers that you address in your appeal are common to businesses in the general public including those firms which are non-disadvantaged.  The record also reveals that the firm has been inactive since 2002 when it had gross sales of $376,330.00.  The record evidence substantiates that you have not established that you are an economically disadvantaged person.  
Based on these findings, we have determined that Dakota Prairie Construction, Inc. does not meet the requirements of the Department's Regulation 49 CFR Part 26 Appendix E to Part 26.  In summary, the information provided cumulatively supports a conclusion that Dakota Prairie Construction does not meet the criteria as required for DBE certification under 49 CFR Part 26.  The company is, therefore, ineligible to participate as a DBE on NDDOT’s Federal financially assisted projects.  This determination is administratively final as of the date of this correspondence. 

Sincerely,

Joseph E. Austin, Chief
External Policy and Program Development Division 

Departmental Office of Civil Rights 

cc:  NDDOT

