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October 5, 2006

CERTIFIED MAIL

RETURN RECEIPT REQUESTED

Reference No: 06–0127
[REDACTED]
Cavitt Security, LLC

2262 Blendon Place

St. Louis, MO 63143
Dear [REDACTED]:

This is in response to the appeal that you filed on behalf of your firm, Cavitt Security, LLC.  We have carefully reviewed the material from the Missouri Unified Certification Program (MUCP), Lambert St. Louis International Airport, as well as the information you provided, and have concluded that the denial of the firm’s certification as a Disadvantaged Business Enterprise (DBE) under criteria set forth in 49 CFR Part 26 (“the Regulation”) is supported by substantial record evidence.

Your appeal is denied based upon our determination that substantial record evidence supports a conclusion that the disadvantaged owners do not possess the power to direct or cause the direction of the management and policies of the firm; and to make day-to-day as well as long-term decisions on matters of management, policy and operations as required by the Regulation §26.71.

The specific reasons for the denial of your appeal include the following:

CONTROL

In determining whether socially and economically disadvantaged owners control a firm, the Regulation at §26.71(a) states that you must consider all the facts in the record, viewed as a whole.

The Regulation at §26.61(b) states that, the firm seeking certification has the burden of demonstrating to you, by a preponderance of the evidence, that it meets the requirements of this subpart concerning group membership or individual disadvantage, business size, ownership, and control.

The Regulation at §26.71(b) states, that only an independent business may be certified as a DBE.  An independent business is one the viability of which does not depend on its relationship with another firm or firms.  In determining whether a potential DBE is an independent business, you must scrutinize relationships with non-DBE firms, in such areas as personnel, facilities, equipment, financial and/or bonding support, and other resources.  You must consider whether present or recent employer/employee relationships between the disadvantaged owner(s) of the potential DBE and non-DBE firms or persons associated with non-DBE firms compromise the independence of the potential DBE firm.  You must examine the firm's relationships with prime contractors to determine whether a pattern of exclusive or primary dealings with a prime contractor compromises the independence of the potential DBE firm.  In considering factors related to the independence of a potential DBE firm, you must consider the consistency of relationships between the potential DBE and non-DBE firms with normal industry practice.

Under the Regulation at §26.71(e), individuals who are not socially and economically disadvantaged may be involved in a DBE firm as owners, managers, employees, stockholders, officers, and/or directors.  Such individuals must not, however, possess or exercise the power to control the firm, or be disproportionately responsible for the operation of the firm.

The Regulation §26.71(f) states in part, that the managerial role of the socially and economically disadvantaged owners in the firm's overall affairs must be such that the recipient can reasonably conclude that the socially and economically disadvantaged owner actually exercises control over the firm's operations, management, and policy.

The Regulation at §26.71(j) requires that in order to be viewed as controlling a firm, a socially and economically disadvantaged owner cannot engage in outside employment or other business interests that conflict with the management of the firm or prevent the individual from devoting sufficient time and attention to the affairs of the firm to control its activities.  For example, absentee ownership of a business and part-time work in a full-time firm are not viewed as constituting control.  However, an individual could be viewed as controlling a part-time business that operates only on evenings and/or weekends, if the individual controls it all the time it is operating. 

1.  According to the firm’s December 29, 2005, DBE certification application, Cavitt Security, LLC was established on April 6, 2004, by you and your husband, [REDACTED], a disadvantaged individual and supervisor of the firm’s field/production operations.  MUCP’s January 27, 2006, on-site visit report indicates that you are currently employed by United HealthCare Group as a customer service representative, while [REDACTED] works full-time for Hudson Security Company (HSC), as a security guard supervisor.  Your duties at United HealthCare Group, as described in your résumé, are to “prepare and submit customer’s request for insurance policy information; assist callers with finding physicians, hospitals, coverage and cost[s]; assist medical providers with member’s coverage;. . . resubmit claims back to claims department for accurate processing and reconsiderations for payments.”  You have been employed at United HealthCare Group since October 2002.    

According to [REDACTED] résumé, his duties at HSC are to “prepare and submit daily log reports; assist supervisors filling post[s] for clients; answer [the] telephone assisting customers with inquiries and concerns in reference to security guard services; receive and process complaints in a timely manner; and [serve as] backup for supervisors.”  [REDACTED] has been employed with HSC since May 1989.  
MUCP’s January 27, 2006, on-site visit report, stated:

[REDACTED] describes his duties and responsibilities [at Cavitt Security] as maintaining the day-to-day operation, handles client complaints, provides field supervision, and contract negotiation.  [REDACTED] is responsible for handling administrative tasks, and assists with contract signing.  

Regarding the operation of the company, [REDACTED] indicated that the business hours are (1) 11:00 p.m. – 4:00 a.m. (5 guards), and (2) 7:00 a.m. – 3:00 p.m. (1 guard). . . . In the event of client complaints, he speaks with clients on [the] jobsite at 11:00 p.m., and gets back to them the following night, as appropriate, with a resolution.  [REDACTED] indicated that he supervises a staff consisting of six security guards and a payroll clerk.  
The analyst queried [REDACTED] regarding how he manages his time between the two companies (HSC and Cavitt Security).  [REDACTED] responded by stating that while he’s on duty at HSC, he is at liberty to leave to check on his employees.  During his site visits, he checks employees’ attire, handles any client complaints, and takes care of problems with payroll.  The analyst questioned [REDACTED] flexible and liberal work hours with HSC.  Initially, [REDACTED] indicated that his work hours (with HSC) are from 2:00 p.m. to 8:00 p.m., which lead to seeking clarification regarding working his six-hour shift as opposed to an eight-hour shift.  [REDACTED] in turn, stated that he works from 2:00 p.m. to 10:00 p.m.  . . . Nevertheless, [REDACTED] stated “Our company is actually a spin-off of HSC.” 
[REDACTED] stated in the firm’s August 4, 2006, rebuttal letter to the Department:

The hours I work for [HSC] are afternoon and evening, which allows me to utilize the daytime and weekends hours to monitor and supervise our business operations.  The staff that I currently have working is scheduled during the daytime and on weekends, thus there is not conflict in the time I devote to the management of my business.  The rules that apply to controlling of a business for certification purposes provide me with the ability to continue with my full time job and also manage the part time job at the same time.  . . . We devote as much time as we are able to our new business.  The difficulty with any start up business is trying to balance both responsibilities as the income we receive from our full time jobs is necessary to meet our daily living expenses. . . . 
Under the Regulation §26.61(b), the firm seeking certification has the burden of demonstrating by a preponderance of the evidence, that it meets the requirements of this subpart concerning group membership or individual disadvantage, business size, ownership, and control.  The Regulation at §26.71(j) requires that in order to be viewed as controlling a firm, a socially and economically disadvantaged owner cannot engage in outside employment or other business interests that conflict with the management of the firm or prevent the individual from devoting sufficient time and attention to the affairs of the firm to control its activities.  For example, absentee ownership of a business and part-time work in a full-time firm are not viewed as constituting control.  However, an individual could be viewed as controlling a part-time business that operates only on evenings and/or weekends, if the individual controls it all the time it is operating.   
The record evidence supports a conclusion that you and [REDACTED] have not met your burden of proof in showing you could effectively manage Cavitt Security while working at your full time jobs.  MUCP’s on-site report states ““I’d rather do it at home,” said [REDACTED] when she was asked about her company’s use of its Washington avenue office.  She explained that she worked another, full-time job from home “with a telephone in my ear” and squeezed work with her own company into the schedule as best she could.”  According to the on-site visit report, you are employed at United HealthCare Group full-time.  It appears you work on Cavitt Security’s business activities while performing your daily duties for United HealthCare Group, fitting tasks in when time allows.  Although you may devote some time to Cavitt Security, it is unclear how much time and attention you can devote to the firm given your other duties.  
Similarly, [REDACTED] appears to perform his duties for Cavitt Security during the same time he is working for HSC.  The on-site report states “according to [REDACTED], he would provide security services for Kwame Building [Group] (club on ground floor), two to three hours per night, a couple of nights per week.” 

The on-site report states: 

[REDACTED] said that he fit his Cavitt Security duties into his schedule as a supervisor for HSC.  Busch Stadium is “one of my accounts” as a Hudson supervisor.  HSC has the prime security contract for the Busch Stadium project.  It is also the site of Cavitt Security LLC’s sole security contract, a subcontract agreement with HSC.  By contract, Cavitt Security provides guards to monitor the entries and perimeter at Busch Stadium.  HSC employees provide the same service.  When asked how an observer could differentiate the two companies’ guards, [REDACTED] replied that each company supplied its employees with a different uniform shoulder patch.  [REDACTED] said that each licensed security guard working in St. Louis City is issued a badge by the St. Louis Metropolitan Police Department that denotes the company that employs the guard.  Cavitt [Security], LLC guards wear badges that show they work for his company.

According to [REDACTED], checking his people at the entries and perimeter of Busch Stadium takes about 45 minutes to an hour.  While checking them he can also fulfill his duties as a HSC supervisor by reviewing HSC guards intermingled with Cavitt employees.  [REDACTED] said that he believed Hudson would allow him to take time from his workday to review his own employees, even if Cavitt Security was subcontracting with a rival security firm.  

The record is unclear as to how [REDACTED] is able to supervise both HSC and Cavitt Security operations simultaneously.  As stated above, [REDACTED] indicated that Cavitt Security’s staff is currently scheduled to work during the daytime and on weekends, however, the record is unclear as to the actual time [REDACTED] spends supervising his employees, and how much of the firm’s security guards hours are on the weekend.  For instance, it appears [REDACTED] works at HSC from 2:00 to 8:00 p.m.  It is also unclear whether [REDACTED] is on site from 7 a.m. to 2:00 p.m. monitoring this employee.  It is equally unclear how [REDACTED] would supervise the firm’s 5 guards from 11:00 p.m. to 4:00 a.m.  Although he indicated that he speaks to the “client” at 11:00 p.m., in case there is a problem on site, it is unclear if he actually stays at this location after this hour (i.e. during the remaining early morning hours) to supervise these 5 guards.  Under Regulation at §26.71(j), absentee ownership of a business and part-time work in a full-time firm are not viewed as constituting control.  However, an individual could be viewed as controlling a part-time business that operates only on evenings and/or weekends, if the individual controls it all the time it is operating.  Without a clear understanding of Cavitt Security guards’ hours and work schedule, the firm has not met its burden of proof under the Regulation §26.61(b).  In addition, while [REDACTED] may be performing both functions at the same site, there is no indication of how he could address emergencies in the field or problems with Cavitt Security employees while performing his employment duties and responsibilities at HSC.  This arrangement does not comport with the Regulation §26.71(f), which states that the managerial role of the socially and economically disadvantaged owners in the firm's overall affairs must be such that the recipient can reasonably conclude that the socially and economically disadvantaged owner actually exercises control over the firm's operations, management, and policy.
2.  MUCP indicated in its site-visit report that Cavitt Security’s sole security contract is a subcontract agreement with HSC to provide guards to monitor the entries and perimeter at  Busch Stadium.  HSC employees provide the same service as Cavitt Security.  The record contains a “sub consultant agreement for professional services” dated February 4, 2005, which indicates that Cavitt Security entered into a prime agreement dated, January 31, 2005, to provide management for the security guard workers on site to Kwame Building Group (Hudson) and HUNT (Hunt) in connection with the St. Louis Cardinals project.  Under exhibit A of the agreement, Cavitt was to provide “management for the security guard workers on site.”  (The first paragraph of the agreement identifies Hudson Services).  According to the on-site report, Cavitt Security leases a small office from Kwame Building Group on a month-to-month basis, and the record contains a lease agreement that expired on September 30, 2005.  
MUCP’s on-site report indicates that (a) [REDACTED] identified [REDACTED] of HSC as the person who performs estimating and bidding for him, (b) Cavitt Security contracts [REDACTED] of HSC as a payroll clerk, and she monitors job costs for a monthly fee of $300.00.  The record contains a check for $300.00 dated January 20, 2006, drawn on Cavitt Security’s account made payable to “Hudson Company.”  The notation on the check states “2005 Accntg. Services.”  In addition, MUCP’s on-site visit report, states “[REDACTED] appeared to have trouble explaining the estimating and bidding process, indicating that he would get with [the] consultant.  The analyst emphatically asked [REDACTED] to identify the person who does his estimating and bidding.  [REDACTED] response, “[REDACTED], Hudson Security.”  
You stated in your August 4, 2006, rebuttal letter to the Department:  
 . . . [MUCP indicates] that [REDACTED] provides estimating and bidding services for Cavitt Security.  This is false.  [REDACTED] does not do any estimating or bidding of any Cavitt Security services.  We submit our own proposals based upon what we feel the labor market demands and the skill level of service the job requires.  Initially, [REDACTED] provided us guidance in understanding the bid and labor cost process as a mentor to our business, but we take responsibility for our own business estimating.  Cavitt Security is not a spin-off of HSC.  We are an independent business. We manage and control all aspects of our business operation, from the hiring of personnel to managing our income statements.  . . . 
[MUCP] questions the use of [REDACTED] as the bookkeeper for Cavitt Security.  We have hired [REDACTED], a female (minority) independent contractor, to assist us with managing our bookkeeping.  We do not utilize HSC for this service. We have known her for a number of years and trust the accuracy of her work.  It is important for us to find a reputable person to provide us assistance in this area.  We do not have any accounting background; therefore, we have to hire this outside service.  [REDACTED] keeps the business files in her possession.  

The Regulation at §26.71(b) states, that only an independent business may be certified as a DBE.  An independent business is one the viability of which does not depend on its relationship with another firm or firms.  In determining whether a potential DBE is an independent business, you must scrutinize relationships with non-DBE firms, in such areas as personnel, facilities, equipment, financial and/or bonding support, and other resources.  You must consider whether present or recent employer/employee relationships between the disadvantaged owner(s) of the potential DBE and non-DBE firms or persons associated with non-DBE firms compromise the independence of the potential DBE firm.  You must examine the firm's relationships with prime contractors to determine whether a pattern of exclusive or primary dealings with a prime contractor compromises the independence of the potential DBE firm.  In considering factors related to the independence of a potential DBE firm, you must consider the consistency of relationships between the potential DBE and non-DBE firms with normal industry practice.

The relationship between Cavitt Security and HSC is such that it appears that a pattern of exclusive or primary dealings between the two firms compromises Cavitt Security’s independence. The record indicates that Cavitt Security has its only security services contract with HSC, and that its owner, [REDACTED], may have assisted or advised the firm by conducting bids and estimates.  In addition, Cavitt Security utilizes [REDACTED], a HSC bookkeeper, who keeps the firm’s files in her possession.  The record does not support a conclusion that Cavitt Security could operate without their assistance or that it operates independently from HSC.  This is not in accordance with the Regulation §26.71(b).  Substantial record evidence supports MUCP’s determination that Cavitt Security is not an independent business within the meaning of the Department’s Regulation §26.71.  
In summary, Cavitt Security, L.L.C. does not meet the criteria as required for DBE certification under 49 CFR Part 26.  The company is, therefore, ineligible to participate as a DBE on MUCP’s federal financially assisted projects.  This determination is administratively final as of the date of this correspondence. 

Sincerely,

Joseph E. Austin, Chief

External Policy and Program Development Division 

Departmental Office of Civil Rights 

cc: MUCP Lambert-St. Louis International Airport
