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February 15, 2007
CERTIFIED MAIL

RETURN RECEIPT REQUESTED
Reference No.:  06-0134
[REDACTED]
Connetics Transportation Group, Inc. 
570 Colonial Park Drive, Suite 302
Roswell, GA  30075
Dear [REDACTED]:
This is in response to the appeal that you filed on behalf of your firm, Connetics Transportation Group, Inc. (“CTG”).  We have carefully reviewed the material from the California Unified Certification Program (CUCP), California Department of Transportation (CALTRANS) as well as that submitted by you and have concluded that the denial of  CTG’s certification as an eligible DBE under criteria set forth in 49 CFR Part 26 ("the Regulation") is supported by substantial evidence.
Your appeal is denied based upon our determination that substantial record evidence supports CUCP’s conclusion that control by you, the disadvantaged owner is not real and substantial and that you do not have actual control of the firm within the meaning of the Department’s regulation.  
The specific reasons for the denial of your appeal include the following:  
According to the Regulation at §26.61(b), the firm seeking certification has the burden of demonstrating to you, by a preponderance of the evidence, that it meets the requirements of this subpart concerning group membership or individual disadvantage, business size, ownership, and control. 

§26.71 (d) requires that “The socially and economically disadvantaged owners must possess the power to direct or cause the direction of the management and policies of the firm and to make day-to-day as well as long-term decisions on matters of management, policy and operations.”
§26.71(e) requires that “Individuals who are not socially and economically disadvantaged may be involved in a DBE firm as owners, managers, employees, stockholders, officers, and/or directors.  Such individuals must not, however, possess or exercise the power to control the firm, or be disproportionately responsible for the operation of the firm.
§26.71(f) states, “The socially and economically disadvantaged owners of the firm may delegate various areas of the management, policymaking, or daily operations of the firm to other participants in the firm, regardless of whether these participants are socially and economically disadvantaged individuals.  Such delegations of authority must be revocable, and the socially and economically disadvantaged owners must retain the power to hire and fire any person to whom such authority is delegated.  The managerial role of the socially and economically disadvantaged owners in the firm’s overall affairs must be such that the recipient can reasonably conclude that the socially and economically disadvantaged owners actually exercise control over the firm’s operations, management, and policy.”

§26.71(g) requires a disadvantaged owner to have technical competence and experience directly related to the type of business in which the firm is engaged and the firm's operations. The disadvantaged owner is not required to have experience or expertise in every critical area of the firm's operations, or to have greater experience or expertise in a given field than managers or key employees. The disadvantaged owner must have the ability to intelligently and critically evaluate information presented by other participants in the firm's activities and to use this information to make independent decisions concerning the firm's daily operations, management, and policymaking. Generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control.
The record evidence reveals that the applicant firm is owned by [REDACTED], the 25.5% owner; [REDACTED], 25.5%; [REDACTED], 24.5%; and [REDACTED] owns the remaining 24.5%. According to the record, CTG was originally established in February 2005 to perform consulting services for transit operation and planning.  The Board of Directors consists of five members. You, the disadvantaged owner, are the President; [REDACTED], (disadvantaged) is Vice President/Secretary; [REDACTED], a non-disadvantaged individual, is Vice President/Treasurer; [REDACTED], a non-disadvantaged individual, is Vice President; while [REDACTED], a non-owner of the firm, is a Director.  
The CUCP opined that you, the disadvantaged owner, and President of the firm, do not appear to be in actual control of the day-to-day operations of the firm since you reside in Culver City, CA and the firm is located in Roswell, GA. According to the CUCP, “When the Department’s representative requested you to explain how you controlled the day-to-day activities of the firm’s primary location and how much time you spend in each location.”  You replied, “As I stated to you in my letter dated February 21, 2006, the day to day office procedures are capably handled by my office manager, [REDACTED], and [REDACTED] (the other disadvantaged owner) oversees the routine operations in the Georgia office since she is located there 100% of the time. [REDACTED] or [REDACTED] contacts me directly if there are any issues regarding workloads and administrative issues that require my attention.”
Your letter of rebuttals states:

While our main office is considered to be located in Roswell, Georgia, it should be noted that only four people are based there (including two owners and our office manager).  Routine office functions such as invoicing and payroll are performed in the Roswell office, overseen by Milbrey Heard, the disadvantaged owner located in the Roswell office.  Financial updates regarding corporate bank balance, billables, accounts receivables, and project balances are emailed to all owners on a regular basis, in essence bringing `the books’ to each of our desks.  In terms of overseeing staff, once again there is no significant importance attached to being physically located at the main office since most of the project managers are working from their own independent offices.
Board Members



Title


 Shares


Office Location
[REDACTED] (Disadvantaged Owner)
President


25.5%


Culver City, CA
[REDACTED] (Disadvantaged Owner)
Vice President/Secretary
25.5%


Roswell, GA
[REDACTED]


Vice President/Treasurer
24.5%


Orlando, FL
[REDACTED]


Vice President

24.5%


Roswell, GA

[REDACTED]


Director


N/A


Roswell, GA

Please note that half of the shareholders are not located in the Roswell office.  This is representative of the makeup of the firm as a whole, since the majority of employees are in dispersed locations. 

Given the decentralized nature of the firm and the national scope of its business operations, the fact that CTG conducts billing and other administrative operations out of its Roswell, Georgia office does not make that location the [f]ocus of the firm’s control.  Fully two-thirds of the firm’s professionals (six out of nine) work in locations other than CTG’s nominal headquarters in Roswell.  In fact, CTG bills significantly more work in California than it does in Georgia…Accordingly, much of the management of the firm can be capably performed without the need to be physically present in the Roswell office.  In fact, there is a distinct advantage to physically dispersed management, given the multiple locations of our staff and our projects.  My location in California allows me to meet and readily coordinate with the three associates in the western half of the United States, which provides a critical balance with the other owners overseeing the two associates in the eastern region.  Yet, the fact that I am not based in the Roswell office appears to be the dominant reason the CUCP cites for denying our certification.”
The record indicates that while [REDACTED] and [REDACTED] are located in the headquarters’ office it appears that there is no majority control by the disadvantaged owner of the day-to-day operations of the corporate office in Roswell, GA.  Through your own admission, you stated that “the day to day office procedures are capably handled by my office manager, [REDACTED], and [REDACTED] (the other disadvantaged owner) oversees the routine operations in the Georgia office since she is located there 100% of the time. [REDACTED] or [REDACTED] contacts me directly.”  It is important to note that [REDACTED] is not an owner and therefore cannot control the day-to-day operation.  According to the record, the Roswell facility is where one 25.5% socially and economically disadvantaged owner resides along with a 24.5% non-disadvantaged owner.  You have failed to convince CUCP that there is 51% control by the socially and economically disadvantaged owners.  §26.61(b) states, “the firm seeking certification has the burden of demonstrating to you, by a preponderance of the evidence, that it meets the requirements of this subpart concerning group membership or individual disadvantage, business size, ownership, and control.” Your statement “In terms of overseeing staff, once again there is no significant importance attached to being physically located at the main office since most of the project managers are working from their own independent offices” appears to confirm CUCP’s concerns.  Substantial record evidence appears to support CUCP's conclusion that the disadvantaged owner does not possess actual control of the firm within the meaning of the Department’s Regulation.  
Sources of Funds/Renouncement Letter:

CUCP questioned the March 1, 2005 renouncement letter from your spouse, [REDACTED], which was omitted from your DBE application.  We will not address this matter since the record is inconclusive for us to make a determination on this matter.
In summary, the information provided cumulatively supports a conclusion that CTG does not meet the criteria as required for DBE certification under 49 CFR Part 26.  The company is, therefore, ineligible to participate as a DBE on CUCP’s Federal financially assisted projects.  This determination is administratively final as of the date of this correspondence. 

Sincerely,

Joseph E. Austin, Chief
External Policy and Program Development Division 

Departmental Office of Civil Rights 

cc:  CUCP
