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November 15, 2006

CERTIFIED MAIL

RETURN RECEIPT REQUESTED
Reference No.:  06-0138

[REDACTED]
Alabama Protect Environmental Services, Inc.
3537 Desirrah Drive S
Mobile, AL  36618
Dear [REDACTED]:
This is in response to the appeal that you filed on behalf of your firm, Alabama Protect Environmental Services, Inc. (APESI).  We have carefully reviewed the material from the Alabama Department of Transportation (ALDOT) as well as that submitted by you and have concluded that the denial of  APESI’s certification as an eligible DBE under criteria set forth in 49 CFR Part 26 ("the Regulation") is supported by substantial evidence.

Your appeal is denied based upon our determination that substantial record evidence supports ALDOT’s conclusion that the socially and economically disadvantaged owner does not have an overall understanding of, and managerial and technical competence and experience directly related to, the type of business in which the firm is engaged and the firm’s operations. 

How are burdens of proof allocated in the certification process?  The Regulation provides that firms seeking DBE certification have the burden of demonstrating to the recipient that they meet the requirements of the regulation for group membership, individual disadvantage, business size, ownership and control by a preponderance of the evidence (more likely than not).  In reviewing all of the facts of record, this office has concluded that APESI has failed to meet its burden by a preponderance of the evidence with regard to whether or not the firm meets the requirements of 49 CFR Part 26.

The specific reasons for the denial of your appeal include the following:

1) §26.71 (c) requires a DBE firm must not be subject to any formal or informal restrictions which limit the customary discretion of the socially and economically disadvantaged owners.  There can be no restrictions through corporate charter provisions, by‑law provisions, contracts or any other formal or informal devices (e.g., cumulative voting rights, voting powers attached to different classes of stock, employment contracts, requirements for concurrence by non‑disadvantaged partners, conditions precedent or subsequent, executory agreements, voting trusts, restrictions on or assignments of voting rights) that prevent the socially and economically disadvantaged owners, without the cooperation or vote of any non‑disadvantaged individual, from making any business decision of the firm.  
§26.71 (d) requires the socially and economically disadvantaged owners must possess the power to direct or cause the direction of the management and policies of the firm and to make day‑to‑day as well as long‑term decisions on matters of management, policy and operations. 

§26.71 (d) (1) requires a disadvantaged owner must hold the highest officer position in the company (e.g., chief executive officer or president).

§26.71(g) requires a disadvantaged owner to have technical competence and experience directly related to the type of business in which the firm is engaged and the firm's operations. The disadvantaged owner is not required to have experience or expertise in every critical area of the firm's operations, or to have greater experience or expertise in a given field than managers or key employees. The disadvantaged owner must have the ability to intelligently and critically evaluate information presented by other participants in the firm's activities and to use this information to make independent decisions concerning the firm's daily operations, management, and policymaking. Generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control.
The record indicates that you are the 100% owner of APESI, a firm established in September 2005.  APESI is in the business of emergency response cleanup and environmental remediation.  The Board of Directors consists of you and [REDACTED], your non-disadvantaged husband.  You are the President while [REDACTED] is the Secretary/Treasurer.  
According to the information contained in the record, prior to working at APESI, you, the disadvantaged owner, have worked in several positions for members of the U.S. House of Representatives.  You have held the following positions from April 1995 to February 2002: Special Assistant for Constituent Services, Office Manager and District Director.  From June 1989 to June 1990 you were a Sales Representative for The Computer Broker.  From 1985 to 1986 you were a Caseworker for a member of the U.S. House of Representatives.  From March 1982 to December 1984 you were Staff Assistant to U.S. Representative Jack Edwards.  You also are currently the Deputy Chief of Staff and District Director for U.S. Representative Jo Bonner.  Your résumé lists your experience and duties from these positions to include, hiring and managing support personnel, securing office space and equipment, developing office policy and procedures, mapping out strategic plan for campaign and transition, creating print and internet media, documenting case work, economic development issues, counsel and policy advisor, managing accounts payable and budget projections and supervised various projects.  Specifically, your résumé lists your primary duties as the President of APESI to include office and finance management, negotiating contracts, hiring of management personnel, and marketing, which are administrative in nature.  
The record evidence reveals that the individual associated with this firm who possesses the ability to control the day-to-day activities of this type business is, [REDACTED], your husband and a non-disadvantaged individual.  According to [REDACTED] résumé, he has many years of experience in the critical activities of this type business.  His educational background and experience is in the field of hazardous waste operations, emergency response operations for hazardous waste, confined space operations, blood borne pathogens, respiratory protection, hazardous assessment, lead awareness training and incident command training.  Specifically, the record reveals that prior to working at APESI, from 1996 to 2005, he owned and operated Morgan General Contractors.  From 1993 to 1996 we worked for Hawco Manufacturing in Sales & Safety Operations.  From 1990 to 1993 he worked for Texas Eastern Pipeline as the Field Operations Manager.  According to the DBE application [REDACTED] is listed as the firm’s Operations President.  Moreover, [REDACTED] résumé currently lists him as the President and CEO of APESI from 2005 to present.  This is inconsistent with the Department’s Regulations, since the Regulations require that the disadvantaged owner hold the highest officer position in the company.  
Moreover, it appears that you, the disadvantaged owner, are responsible for all of the management aspects of the business whereas [REDACTED], a non-disadvantaged individual is responsible for all the labor and key functions.  The record does not substantiate that you can successfully operate this type business without the expertise of a non-disadvantaged individual.

The DBE application and other documents contained in the record indicate that you share the following responsibilities with your husband:  Both you and [REDACTED], share the responsibility of estimating and bidding, signing contracts hiring and firing, financial decisions, and purchase of major equipment.  The record evidence also reveals that [REDACTED] shares signature authority on the firm’s bank account with Whitney Bank and is authorized to conduct business on behalf of APESI.  The record further reveals that you share marketing/sales with [REDACTED] the firm’s operations manager.

You state in your rebuttal letter:

Item Two:  [REDACTED]- Resume had typo and has been corrected. (See enclosed incorporation documents for clarification as well as attached updated resume).

Item Three:  Experience of [REDACTED]- My company survives on the sale of its services.  The marketing and strategic goals are my responsibility and expertise.  In addition to my educational background (which ALDOT claims my resume states I received a BS in Marketing from The University of Alabama in 1969- actually, it was a BS in Marketing from the University of South Alabama in 1989 – which is what my resume says-obviously a typo on ALDOT’s part), I also control and conduct the management of administrative functions, management of all finances and financial transactions and decisions; I personally negotiate and authorize all contracts, develop and direct marketing and sales direction and opportunities, and develop the business plans for the company as well as approve and authorize all expenditures.  

Item Four:  Experience of [REDACTED] – ALDOT is correct in stating that [REDACTED] has the qualifications to perform the field operations of Alabama Protect Environmental Services, Inc.  As stated above in Item Three, I am also a qualified and experienced manager of personnel, trained to oversee operations of my company and to make decisions based on safely accomplishing our task.  Additionally, I have also sought out and hired other professional services and employees, as well as [REDACTED], to conduct specific functions, such as: CPA accounting services, legal services, insurance services, and banking operations necessary to support my business.  I have and continue to control, coordinate, and oversee all of these necessary functions and services for the operation of my company.  

The record is void of any information that indicates that you have experience or intricate knowledge directly related to emergency response cleanup or environmental remediation, the firm’s primary operations and therefore, do not control its critical activities on a day-to-day basis.  The regulations at §27.61 (g) state in part that, “Generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control.”   Substantial record information supports ALDOT’s conclusion that your responsibilities appear to be primarily administrative and clerical in nature and are unrelated to the performance or supervision of the technical aspects of critical activities conducted by the firm.
2)  §26.71 (c) requires a DBE firm must not be subject to any formal or informal restrictions which limit the customary discretion of the socially and economically disadvantaged owners.  There can be no restrictions through corporate charter provisions, by‑law provisions, contracts or any other formal or informal devices (e.g., cumulative voting rights, voting powers attached to different classes of stock, employment contracts, requirements for concurrence by non‑disadvantaged partners, conditions precedent or subsequent, executory agreements, voting trusts, restrictions on or assignments of voting rights) that prevent the socially and economically disadvantaged owners, without the cooperation or vote of any non‑disadvantaged individual, from making any business decision of the firm.  

The record further reveals that the firm’s corporate Bylaws state that there are two Directors, you, the disadvantaged owner, and [REDACTED], your non-disadvantaged spouse.  This arrangement restricts the disadvantaged owner’s ability to conduct the business of the firm without the cooperation of a non-disadvantaged individual.  Without the cooperation of [REDACTED] you cannot make any business decisions for the firm.  While we understand that as the owner of the firm you can replace [REDACTED] on the Board of Directors, we believe that it is highly unlikely given his importance to the firm.  Substantial record evidence supports ALDOT’s conclusion that you do not control the firm within the meaning of the Departments Regulation.
3)  §26.71(j) states, “In order to be viewed as controlling a firm, a socially and economically disadvantaged owner cannot engage in outside employment or other business interests that conflict with the management of the firm or prevent the individual from devoting sufficient time and attention to the affairs of the firm to control its activities.  For example, absentee ownership of a business and part‑time work in a full‑time firm are not viewed as constituting control.”

The record reveals that, you are employed full-time as the Deputy Chief of Staff and District Director for a member of the U.S. House of Representatives.  The Department has consistently held that in demonstrating control, the disadvantaged owner of a participating firm must devote substantial time and attention (during working hours) to the day-to-day operations of the business. If an individual is holding down another job that requires a full time commitment, or is involved in other outside business activities that prevent him/her from devoting full time and attention to the DBE firm, then that individual is obviously not in control of the DBE business. 
You stated in your rebuttal letter:

While I may serve as Congresswoman Jo Bonner’s Deputy Chief of Staff Monday-Friday during normal business hours, I continue to operate my business at nights, on weekends and throughout the day using my qualified employees or using my own time. 
According to the onsite interview, when asked about “How many hours per day do either owner devotes to the business?” the response indicated [REDACTED] devotes 8 hours to the firm, while you, the disadvantaged owner, devote 6 hours.  The record clearly establishes that [REDACTED], your husband and a non-owner of the firm, is the individual who controls the day-to-day operations of the firm during your absence.

The Department has carefully reviewed the entire record in this matter.  In our opinion, despite the above position of the firm, ALDOT has presented clear and convincing evidence to substantiate its decision to deny DBE Certification to APESI.  It appears to the Department that [REDACTED], a non-disadvantaged individual, is disproportionately responsible for the success of this business.

In summary, the information provided cumulatively supports a conclusion that APESI does not meet the criteria as required for DBE certification under 49 CFR Part 26.  The company is, therefore, ineligible to participate as a DBE on ALDOT’s Federal financially assisted projects.  This determination is administratively final as of the date of this correspondence. 

Sincerely,

Joseph E. Austin, Chief

External Policy and Program Development Division 

Departmental Office of Civil Rights 

cc:  ALDOT
.
