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January 30, 2007
CERTIFIED MAIL

RETURN RECEIPT REQUESTED

Reference No: 06–0140
Mr. James D. Montgomery
Attorney at Law

Cochran, Cherry, Givens, Smith & Montgomery, LLC

One North LaSalle Street, Suite 2450

Chicago, IL 60602

Dear Mr. Montgomery:

This is in response to the appeal that you filed on behalf of your client, [REDACTED], President of BT Express, Inc. of Chicago (“BT Express”).  We have carefully reviewed the material from the City of Chicago (“COC”), as well as the information you provided on behalf of your client, and have concluded that the decertification of the firm as an Airport Concession Disadvantaged Business Enterprise (“ACDBE”) under criteria set forth in 49 CFR Parts 23 and 26 (“the Regulation”) is supported by substantial record evidence.

Your appeal is denied based upon our determination that substantial record evidence supports a conclusion that BT Express did not cooperate fully with COC’s requests.    

The specific reasons for the denial are as follows:

§26.73(c) states that DBE firms and firms seeking DBE certification shall cooperate fully with your requests (and DOT requests) for information relevant to the certification process.  Failure or refusal to provide such information is a ground for a denial or removal of certification. 

§26.109(c) states that all participants in the Department’s DBE program (including, but not limited to, recipients, DBE firms and applicants for DBE certification, complainants and appellants, and contractors using DBE firms to meet contract goals) are required to cooperate fully and promptly with DOT and recipient compliance reviews, certification reviews, investigations, and other requests for information.  Failure to do so shall be a ground for appropriate action against the party involved (e.g., with respect to recipients, a finding of noncompliance; with respect to DBE firms, denial of certification or removal of eligibility and/or suspension and debarment; with respect to a complainant or appellant, dismissal of the complaint or appeal; with respect to a contractor which uses DBE firms to meet goals, findings of non-responsibility for future contracts and/or suspension and debarment). 

According to the record, BT Express was established in 1994 and operates a concession at O’Hare Airport.  The record indicates that on May 8, 2006, COC informed [REDACTED] by certified mail that after reviewing the firm’s “no change affidavit,” it proposed to decertify BT Express for no longer meeting the eligibility requirements of the Regulation.  Specifically, COC determined that all of [REDACTED] personal income was derived from his insurance business, [REDACTED], Inc., not from BT Express, and that he did not control BT Express within the meaning of the Regulation §26.71(j).  COC offered the firm 20 calendar days to request an informal hearing or submit a written appeal to COC.  
The record contains a May 26, 2006, letter to COC from [REDACTED], which states:

Our company has received two letters regarding our application for certification as a disadvantaged business enterprise (DBE) dated May 8, 2005, requesting additional information to complete the evaluation of our package.  We have enclosed attachments regarding all of the points that you have asked (1) current retailer on premise licenses with Liquor Control Commission; (2) copies of current bank statements and bank signature cards; (3) regarding the absentee management question [REDACTED] is at the location four days a week and available by telephone seven days a week performing management functions and duties.  We hope that the above information addresses your concerns and questions. . . .

([REDACTED] reference to COC’s May 8, 2005, letters appears to be in error.  The date on the letters referenced above are May 8, 2006).  On June 21, 2006, COC issued the firm a final notice of proposed removal of DBE certification citing the Regulation §26.73(c), which states “DBE firms and firms seeking DBE certification shall cooperate fully with your requests (and DOT requests) for information relevant to the certification process.  Failure or refusal to provide such information is a ground for a denial or removal of certification.” 

§26.109(c) states that “all participants in the Department’s DBE program (including, but not limited to, recipients, DBE firms and applicants for DBE certification, complainants and appellants, and contractors using DBE firms to meet contract goals) are required to cooperate fully and promptly with DOT and recipient compliance reviews, certification reviews, investigations, and other requests for information.  Failure to do so shall be a ground for appropriate action against the party involved (e.g., with respect to recipients, a finding of noncompliance; with respect to DBE firms, denial of certification or removal of eligibility and/or suspension and debarment; with respect to a complainant or appellant, dismissal of the complaint or appeal; with respect to a contractor which uses DBE firms to meet goals, findings of non-responsibility for future contracts and/or suspension and debarment).” 

There is no indication from the firm’s May 26, 2006, letter that it requested an informal hearing to appeal COC’s decision or submitted a written appeal of COC’s proposed decertification, which was an option COC afforded the firm in lieu of requesting an informal hearing.  Therefore, COC’s determination that BT Express’s failed to cooperate is supported by substantial record evidence.  

Other Issues

1.  You indicated in your September 18, 2006, rebuttal letter to the Department that [REDACTED] did not receive a salary from BT Express from 1996 to 2004 for tax reasons; but did receive income from the firm in the form of management and consulting fees and distributions, which you claim is higher than any other employee.  You attached several documents including (1) affidavits from [REDACTED], [REDACTED] (on-site manager), and [REDACTED] (the firm’s accountant); (2) 2005 tax returns for BT Express, [REDACTED], Inc., and [REDACTED]; and (3) a personal income analysis spreadsheet for [REDACTED] for the years 1996—2005.  You stated:
[REDACTED] sacrificed a salary in order to reinvest in the company and satisfy the company’s debts and obligations.  From approximately 1998 to 1999, the profits incurred by BT Express were retained by the company and were utilized as working capital.  From 2000 to 2004, profits made by BT Express were used for purchasing inventory and making substantial loan payments on the loans that the company incurred during start-up. . . . 
Although [REDACTED] never received a W2 salary from BT Express during the years 1996 to 2004, [REDACTED] has received a substantial income from BT Express in management fees, consulting fees, and distributions.  In 1996 and 1997, [REDACTED] received a net income of [REDACTED] and [REDACTED], respectively, in consulting fees.  In 2004, for tax purposes, BT Express paid [REDACTED] a management fee of [REDACTED]. This management fee was paid to [REDACTED], Inc. as a pass-through entity and the income flowed directly to [REDACTED], who paid taxes on it.  In 2005, BT Express paid [REDACTED] a shareholder distribution of [REDACTED].  Also, in 2005, BT Express became an S Corporation, so any income taxes incurred by BT Express were paid for by [REDACTED] personally.

As to the salaries incurred by BT Express employees, the only employee who receives a yearly salary (as opposed to hourly wages) is BT Express’ on-site manager, [REDACTED].  [REDACTED] received a salary of [REDACTED] in 2004 and [REDACTED] in 2005.  Hence, [REDACTED] received a total of [REDACTED] from BT Express during 2004-2005, and [REDACTED] received a total of [REDACTED] from BT Express during the same period.  Therefore, it s clear that [REDACTED] received

more compensation than any other employee during 2004 to 2005. 
Moreover, [REDACTED] income has been derived predominantly from BT Express since he began controlling the company’s operations in 1996.  As the attached income analysis for the years 1996 through 2005 demonstrates, [REDACTED] has received a W2 salary from [REDACTED], Inc. since 2000.  From 2000 to 2005, [REDACTED] received a total of [REDACTED] in salary from [REDACTED], Inc.  During the same period, [REDACTED] received total income of [REDACTED] from BT Express.  (This total is comprised of income from consulting fees including [REDACTED] in 1996 and [REDACTED] in 1997; a management fee of [REDACTED] in 2004; a distribution of [REDACTED] in 2005; and a W2 salary of [REDACTED] in 2005.) Thus, [REDACTED] personal income has never been solely derived from his insurance business, [REDACTED], Inc. . . . 
You further argue that [REDACTED] pay arrangement is consistent with industry practice and has been in place since the firm’s inception to further the company’s financial stability.  

Issues:
a. It does not appear that the affidavits were considered by COC since they were dated in September 2006, well after COC’s determination to decertify the firm.  In addition, although the 2005 tax return is dated in April 2006, there is no indication that it was submitted to COC.  Under the Regulation §26.89(f)(6), the Department must base its decision on the status of the firm at the time of COC’s decision.     

b. The record and the additional tax information you submitted raise questions regarding the relationship between BT Express and [REDACTED] insurance business, [REDACTED], Inc.  §26.69(c) states “the firm's ownership by socially and economically disadvantaged individuals must be real, substantial, and continuing, going beyond pro forma ownership of the firm as reflected in ownership documents. The disadvantaged owners must enjoy the customary incidents of ownership, and share in the risks and profits commensurate with their ownership interests, as demonstrated by the substance, not merely the form, of arrangements.”  It appears that BT Express’ arrangement may be designed to benefit BT Express through the use of [REDACTED], Inc. as a tax savings vehicle, with [REDACTED] being paid funds through his own insurance company.  This may or may not be in accordance with IRS regulations and the Department has concerns that [REDACTED] control of BT Express is compromised.  We will not address the issue further; however, it is an area of concern.  
In summary, the information provided cumulatively supports a conclusion that BT Express does not meet the criteria as required for ACDBE certification under 49 CFR Parts 23 and 26.  The company is, therefore, ineligible to participate as an ACDBE on COC’s federal financially assisted projects.  This determination is administratively final as of the date of this correspondence. 

Sincerely,

Joseph E. Austin, Chief

External Policy and Program Development Division 

Departmental Office of Civil Rights 

cc: COC
