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October 18, 2006
CERTIFIED MAIL
RETURN RECEIPT REQUESTED
Reference No.:  06-0142
[REDACTED]
President

Dine Transportation
454 Merlot Drive
Cloverdale, CA  95425
Dear [REDACTED]:
This is in response to the appeal that you filed on behalf of your firm, Dine Transportation.  We have carefully reviewed the material from the California Unified Certification Program (CUCP) California Department of Transportation (CALTRANS) as well as that submitted by you and have concluded that the denial of Dine Transportation’s certification as an eligible DBE under criteria set forth in 49 CFR Part 26 ("the Regulation") is supported by substantial evidence.
Your appeal is denied based upon our determination that substantial record evidence supports   CUCP’s conclusion that contributions of capital or expertise to acquire ownership interest by the disadvantaged owner was not real and substantial.
The specific reasons for the denial of your appeal include the following:
OWNERSHIP

According to the Regulation at §26.61(b), the firm seeking certification has the burden of demonstrating to you, by a preponderance of the evidence, that it meets the requirements of this subpart concerning group membership or individual disadvantage, business size, ownership, and control.

The Regulation at §26.69(c) provides in part, that contributions of capital or expertise by the disadvantaged owner to acquire an ownership interest in the participating DBE business be real and substantial and continuing, going beyond pro forma ownership of the firm as reflected in ownership documents. 

Under the Regulation at §26.69(e), contributions of capital or expertise by the socially and economically disadvantaged owners to acquire their ownership interests must be real and substantial.  Examples of insufficient contributions include a promise to contribute capital, an unsecured note payable to the firm or an owner who is not a disadvantaged individual, or mere participation in a firm's activities as an employee. 
According to the record, Dine Transportation is seeking certification in general freight trucking. The record evidence indicates that you are the President and 100% owner of Dine Transportation since March of 2004.  The initial capital used to acquire ownership interest in the business appears to have been secured through two promissory notes totaling $6,500.00 payable to [REDACTED], a non-disadvantaged individual and a non-owner of the firm.  The record evidence is void of any documentation that substantiates that you actually paid the $6,500 investment to start the firm.  Since no evidence was provided to substantiate that funds used to acquire ownership interest actually derived from your individually owned resources, as required by the Regulation, we therefore must conclude that you, the disadvantaged owner failed to make a real and substantial investment in the acquisition of this business.
In your letter of rebuttal you state:

It is my understanding that my eligibility is due to a note in the amount of $6,500.00 dollars between Dine Transportation and [REDACTED] a personal family friend.  You stated my ownership was not substantial.  I have purchased the following assets to start my transportation business with my own capital.  A 2004 Vantage Trailer valued at [REDACTED]; a 1999 Peterbilt Tractor valued at [REDACTED]; I have paid my payroll, employer’s payroll taxes, workers compensation and liability insurance and all of the associated permit fees to the State of California required to operate as a transporter from my own capital and have continued to do so since March of 2004.  I believe these are substantial investments and far out weigh the personal note from [REDACTED], which was only intended to help support my family during the initial start up of the company.
The Regulation §26.61(b) states the disadvantaged owner bears the burden of proving that her ownership interest in the firm is in accordance with the Regulation.  You have not met your burden of proof in demonstrating that you meet the requirements of the Regulation §26.69(c), which states that the contributions of capital or expertise by the socially and economically disadvantaged owner to acquire an ownership interest in the participating DBE business must be real, substantial and continuing, going beyond pro forma ownership of the firm as reflected in ownership documents. 

The Regulation at §26.69(e) states contributions of capital or expertise by the socially and economically disadvantaged owners to acquire their ownership interests must be real and substantial. The record evidence is void of any documentation that substantiates that the funds used to acquire ownership interest actually derived from your individually owned resources, as required by the Regulation.  In the absence of supportive documentation we, therefore must conclude that you, the disadvantaged owner, failed to make a real and substantial investment in the acquisition of this business.
We concur with the CUCP’s determination that you have failed to substantiate that your contribution of capital to acquire your ownership interest was real, substantial and continuing.
CONCERNS:
The Regulation at §26.71(g) requires a disadvantaged owner to have technical competence and experience directly related to the type of business in which the firm is engaged and the firm's operations. The disadvantaged owner is not required to have experience or expertise in every critical area of the firm's operations, or to have greater experience or expertise in a given field than managers or key employees. The disadvantaged owner must have the ability to intelligently and critically evaluate information presented by other participants in the firm's activities and to use this information to make independent decisions concerning the firm's daily operations, management, and policymaking. Generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control.
The Regulation at §26.71 (j)
states that, In order to be viewed as controlling a firm, a socially and economically disadvantaged owner cannot engage in outside employment or other business interests that conflict with the management of the firm or prevent the individual from devoting sufficient time and attention to the affairs of the firm to control its activities. For example, absentee ownership of a business and part‑time work in a full‑time firm are not viewed as constituting control.  However, an individual could be viewed as controlling a part‑time business that operates only on evenings and/or weekends, if the individual controls it all the time it is operating.

The record contains a 2005 W-2 and your résumé which indicates that you currently work for DenBeste Transportation, Inc. as a Payroll Clerk. Your responsibilities include processing payroll.  Further your résumé indicates that from 1993 to June 2005 you were the Office Manager for DenBeste Transportation, responsible for client services, payroll, billing, accounts receivable and administration and management of all office functions.  We are concerned that while you are the sole proprietor of Dine, you are working fulltime for DenBeste Transportation, Inc.  According to your W-2, you earned [REDACTED] working for this firm.  Since the CUCP did not raise this issue, we will not address it further.
The Regulation, 49 CFR Part 26.71(b), provides that “Only an independent business may be certified as a DBE.  An independent business is one the viability of which does not depend on its relationship with another firm or firms.”  49 CFR Part 26.71(b)(1) states “In determining whether a potential DBE is an independent business, you must scrutinize relationships with non-DBE firms, in such area as personnel, facilities, equipment, financial and/or bonding support, and other resources.”  
The Department is especially concerned that the disadvantaged owner is purchasing equipment from DeBense Transportation, Inc. a firm in a similar line of business and your current employer. Contained in the record is a Security Agreement with DenBeste Transportation, Inc. for purchase of a 1999 Peterbuilt 3 axle tractor for $42,000 at a 5.5% interest rate payable in 60 installments.  

These circumstances also raise many questions concerning issues regarding the firm’s ownership and independence; however, since this was not part of the CUCP’s decision, the Department will not address the issue.  

In summary, the information provided cumulatively supports a conclusion that Dine Transportation does not meet the criteria as required for DBE certification under 49 CFR Part 26.  The company is, therefore, ineligible to participate as a DBE on CUCP’s Federal financially assisted projects.  This determination is administratively final as of the date of this correspondence. 
Sincerely,
Joseph E. Austin, Chief
External Policy and Program Development Division 
Departmental Office of Civil Rights 
cc:  CUCP

