November 22, 2006

CERTIFIED MAIL

RETURN RECEIPT REQUESTED
Reference No.: 07-0002

Ms. Kathy Lochman

Owner and Managing General Partner

Fairweather Construction & Rental, LLC

P. O. Box 252

Gustavus, Alaska 99826

Dear Ms. Lochman:

This is in response to the appeal you filed on behalf of your firm, Fairweather Construction & Rental, LLC (“Fairweather Construction & Rental”).  We have carefully reviewed the material from the Alaska Department of Transportation and Public Facilities (“ADOT&PF”) as well as that you submitted, and have concluded that the denial of Fairweather Construction and Rental’s certification as an eligible Disadvantaged Business Enterprise (DBE) under criteria set forth in 49 CFR Part 26 ("the Regulation") is supported by substantial evidence.

Your appeal is denied based upon our determination that substantial record evidence supports ADOT&F’s conclusion that ownership by the socially and economically disadvantaged owner was not real, substantial and continuing as required by the Department’s Regulation.

The appeal is further denied based upon our determination that substantial record evidence supports ADOT&F’s conclusion that the socially and economically disadvantaged owner does not possess the power to direct or cause the direction of the management and policies of the firm and to make day-to-day decisions on matters of management, policy and operations.

The specific reasons for the denial of your appeal include the following:

1) §26.69(a) state, “In determining whether the socially and economically disadvantaged participants in a firm own the firm, you must consider all facts as a whole.”

§26.69(b) state, “To be an eligible DBE, a firm must be at least 51 percent owned by socially and economically disadvantaged individuals.

(1) In the case of a corporation, such individuals must own at least 51 percent of the each class of voting stock outstanding and 51 percent of the aggregate of all stock outstanding.

(2) In the case of a partnership, 51 percent of each class of partnership interest must be owned by socially and economically disadvantaged individuals. Such ownership must be reflected in the firm's partnership agreement.

(3) In the case of a limited liability company, at least 51 percent of each class of member interest must be owned by socially and economically disadvantaged individuals.”

§26.69(c) state “The firm’s ownership by socially and economically disadvantaged individuals must be real, substantial, and continuing, going beyond pro forma ownership of the firm as reflected in ownership documents.  The disadvantaged owners must enjoy the customary incidents of ownership, and share in the risks and profits commensurate with their ownership interests, as demonstrated by the substance, not merely the form, of arrangements.”

§26.69(e) state “The contributions of capital or expertise by the socially and economically disadvantaged owners to acquire their ownership interests must be real and substantial.  Examples of insufficient contributions include a promise to contribute capital, an unsecured note payable to the firm or an owner who is not a disadvantaged individual, or mere participation in a firm’s activities as an employee. “

 §26.69(i) state “You must apply the following rules in situations in which marital assets form a basis for ownership of a firm:

(1) When marital assets (other than the assets of the business in question), held jointly or as community property by both spouses, are used to acquire the ownership interest asserted by one spouse, you must deem the ownership interest in the firm to have been acquired by the spouse with his or her own individual resources, provided that the spouse irrevocably renounces and transfers all rights in the ownership interest in the manner sanctioned by the laws of the state in which either spouse or the firm is domiciled.  You do not count a greater portion of joint or community property assets toward ownership than state law would recognize as belonging to the socially and economically disadvantaged owner of the applicant firm.

(2) A copy of the document legally transferring and renouncing the other spouse’s rights in the jointly owned or community assets used to acquire an ownership interest in the firm must be included as part of the firm’s application for DBE certification.” 

The record information reveals that the firm was established on November 21, 2003 and that the firm’s primary activities are heavy construction, earthwork, concrete gravel hauling and road maintenance. The firm is a Limited Liability Corporation. According to the record, you are the 55% owner and your non-disadvantaged husband, [REDACTED] is the 45% owner of the firm.  According to the record at the time the firm was established in 2003, you contributed [REDACTED] toward the [REDACTED] to purchase a grader for the firm. The remaining balance [REDACTED] was charged to your non-disadvantaged spouse’s credit card. During the interview, you stated that you contributed [REDACTED] from personal resources to establish Fairweather Construction and Rental and provided a copy of a cashier’s check as well as a bank statement indicating that the funds were drawn from your account.  ADOT&PF opined that the funds were withdrawn one year after the firm was established. You further stated that you purchased a grader and contributed [REDACTED] in the form of a loan to purchase additional equipment. You provided a copy of the title for the grader in your name as well as a credit card statement which revealed that you co-purchased the equipment with your husband. ADOT&PF determined that [REDACTED] contributed more toward the purchase of the grader than you.  In addition the loan agreement in the amount of [REDACTED] has both you and [REDACTED] as co-signers. ADOT&PF also concluded that the loan was taken out after the business was established and that you failed to provide substantial evidence that you used your personal funds to acquire the loan.  ADOT&PF concluded that stated there was no documentation to substantiate that you used your personal funds to acquire your majority ownership interest in the business. 

Your letter of rebuttal state “The determination made by the State of Alaska Department of Transportation Civil Rights Office to deny us eligibility was based upon a few reasons that I think are misunderstandings about the company. The first stated reason was that my [REDACTED] paid for a little more than half of the grader, which is in my name and was used to help start the business.  I charge[d] [REDACTED] on my credit card [REDACTED] on his as the limit of my card at the time would not allow that large of a purchase. I am including the title for the grader and the bank statement that shows payment for the credit card bill for [REDACTED] was made out of our joint checking account and not just by him. The second stated reason for the denial is because the [REDACTED] cash transfer from my personal checking account that I made to our business account in December 2004 `took place one year after the business was established.’ While it is true that our business was officially licensed in November 2003, it was a very slow year for us as we were newly married and moving to a new town.  I am including a schedule C from our 2004 taxes to show that we actually reported a loss for the first year of our business. We lived off of credit and vendor accounts as we got started in our business and by the end of the first year I needed to make a large cash deposit to get us back to zero. Hence, the large cash deposit I made of [REDACTED] from my personal checking account was made a year after the license of the business, but it was still capital that was used to establish the viability of this company.”  Substantial record evidence supports ADOT&PF’s conclusion that the firm’s ownership by you, the socially and economically disadvantaged individual, was not real, substantial, and continuing, going beyond pro forma ownership of the firm as reflected in ownership documents.

2)  CONTROL

§26.71(a) state, “In determining whether socially and economically disadvantaged owners control a firm, you must consider all the facts in the record, viewed as a whole.”

§26.71(d) state “The socially and economically disadvantaged owners must possess the power to direct or cause the direction of the management and policies of the firm and to make day-to-day as well as long-term decisions on matters of management, policy and operations.”

(1) A disadvantaged owner must hold the highest officer position in the company (e.g., chief executive officer or president).

(2) In a corporation, disadvantaged owners must control the board of directors.

(3) In a partnership, one or more disadvantaged owners must serve as general partners, with control over all partnership decisions.

§26.71 (e) state, “Individuals who are not socially and economically disadvantaged may be involved in a DBE firm as owners, managers, employees, stockholders, officers, and/or directors. Such individuals must not, however, possess or exercise the power to control the firm, or be disproportionately responsible for the operation of the firm.”

§26.71(f) “The socially and economically disadvantaged owners of the firm may delegate various areas of the management, policymaking, or daily operations of the firm, regardless of whether these participants are socially and economically disadvantaged individuals.  Such delegations of authority must be revocable, and the socially and economically disadvantaged owners must retain the power to hire and fire any person to whom such authority is delegated.  The managerial role of the socially and economically disadvantaged owners in the firm’s overall affairs must be such that the recipient can reasonably conclude that the socially and economically disadvantaged owners actually exercise control over the firm’s operations, management, and policy.”

§26.71(g) “The socially and economically disadvantaged owners must have an overall understanding of, and technical competence and experience directly related to, the type of business in which the firm is engaged and the firm’s operations.  The socially and economically disadvantaged owners are not required to have experience or expertise in every critical area of the firm’s operations, or to have greater experience or expertise in a given field than the managers or key employees. The socially and economically disadvantaged owners must have the ability to intelligently and critically evaluate information presented by other participants in the firm’s activities and to use this information to make independent decisions concerning the firm’s daily operations, management, and policymaking.  Generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control.

Your résumé reveals that you are a Project Manager/Quality Control Systems Manager with 12 years professional experience.  According to your relevant employment history, you were employed by the [REDACTED] for previous [REDACTED] and other contracts from 1994-2004.  You are a Project Manager for [REDACTED] from 2004-present.  The record reveals that you work for this firm an average of twenty hours per week. According to the Application, your responsibilities at Fairweather Construction & Rental are financial decisions; office management; and marketing/sales. You share the following responsibilities with your non-disadvantaged [REDACTED]: Estimating and bidding; Negotiation and contract execution; Field productions operations Supervisor; Purchasing of major equipment; Authorized to Sign Company checks; and Authorized to make Financial decisions. 

[REDACTED] résumé indicates that he worked for[REDACTED] from 1984-1999. [REDACTED] was initially hired as a General Laborer and eventually moved up to Labor Foreman, Shop Foreman, Chief Diesel/Equipment Mechanic, Truck Driver, Pipe Layer, and Heavy Equipment Operator. In 2000, he was employed by [REDACTED] where he fabricated boat and equipment parts as well as repaired broken parts.  From 2000-2003, he was employed by [REDACTED] where he was a foreman and lead operator. He was given full responsibility from interpreting drawings, ordering and inventorying parts, to organizing the labor and equipment on the ground and to have the project completed on time and within budget.  From 1991-present, [REDACTED]operated [REDACTED], which he [REDACTED], performing diesel and gasoline mechanic services.  From 2003 to present, [REDACTED] is an owner at Fairweather Construction and Rental.  His résumé indicates that he is also a [REDACTED] for the firm.  Substantial record information supports ADOT&PF’s determination that you do not control the management, policy and operations of the firm.  We agree that you share the major duties and responsibilities with your non-disadvantaged spouse.

Your letter of rebuttal state “In addressing Code of Federal Regulations, 49 CFR Part 26.71`Control,’ the State of Alaska DOT Civil rights Office determined that I did not qualify as they felt that [REDACTED] had more `technical and management competency in areas of the work performed by the business’ and `was in control of the day-to-day management and overall operation of the business.’  It is stated in the denial letter that I `was employed by the [REDACTED] from 1994-1004 as an inspector of underground tank installations.’  I am including a résumé of mine that more clearly outlines my duties and project responsibilities while I worked for the [REDACTED]. My experience is much broader that inspecting `underground storage tank installations.’ I have traveled all over Alaska from Nome to Dutch Harbor to Lake Minchumina to Metlakatla.  I have worked on projects as varied as contaminated soil removal and remediation, steel building construction, lead acid battery site remediation, chlorinated solvent spill response, rock and aggregate crushing and screening, asphalt and concrete production and lay down, sediment control, building demolition and debris removal, and road construction.  All projects that I worked on contained aspects of the work that the company now performs…[REDACTED] and I are married and it is always a balancing act being a business partner with your life partner.  I am the controlling interest in the business, but do consult with him on every large decision that is made, of course.

We agree with ADOT&PF’s determination that the person with the overall understanding of, and technical competence and experience directly related to, the type of business in which the firm is engaged and the firm’s operations is your non-disadvantaged spouse.

In summary, the information provided cumulatively supports a conclusion that Fairweather Construction & Rental does not meet the criteria as required for DBE certification under 49 CFR Parts 26.  The company is, therefore, ineligible to participate as a DBE on ADOT&PF’s Federal financially assisted projects.  This determination is administratively final as of the date of this correspondence. 

Sincerely,

Joseph E. Austin, Chief 

External Policy and Program Development Division 

Departmental Office of Civil Rights

cc:  ADOT&PF

