November 30, 2006

CERTIFIED MAIL

RETURN RECEIPT REQUESTED
Reference No.:  07-0011

Mr. Guy Williams

President

GEES Incorporated

12 Westminster Drive

Mt. Holly, NJ  08060

Dear Mr. Williams:

This is in response to the appeal that you filed on behalf of your firm, GEEs Incorporated.  We have carefully reviewed the material from the, Pennslyvania Unified Certification Program (PAUCP), Pennsylvania Department  of Transportation (PennDOT) as well as that submitted by you and have concluded that the denial of GEEs Incorporated’s certification as an eligible DBE under criteria set forth in 49 CFR Part 26 ("the Regulation") is supported by substantial evidence.

Your appeal is denied based upon our determination that substantial record evidence supports PAUCP’s conclusion that you failed to cooperate with PPennDOT officials during their investigation of GEEs Incorporated’s DBE eligibility, as required by 49 CFR Part 26 §26.109(c) of the Regulation.  The Regulation requires that firms wishing to be certified in the Department’s DBE program “are required to cooperate fully and promptly with DOT and recipient compliance reviews, certification reviews, investigations, and other requests for information.”

COOPERATION

According to the Regulation at §26.61(b), the firm seeking certification has the burden of demonstrating to you, by a preponderance of the evidence, that it meets the requirements of this subpart concerning group membership or individual disadvantage, business size, ownership, and control.
The Regulation at §26.73(c) states, in part that, DBE firms and firms seeking DBE certification shall cooperate fully with recipients requests for information relevant to the certification process.  Failure or refusal to provide such information is a ground for a denial or removal of certification.  

The Regulation at §26.109(c) states that all participants in the Department's DBE program (including, but not limited to, recipients, DBE firms and applicants for DBE certification, complainants and appellants, and contractors using DBE firms to meet contract goals) are required to cooperate fully and promptly with DOT and recipient compliance reviews, certification reviews, investigations, and other requests for information. Failure to do so shall be a ground for appropriate action against the party involved (e.g., with respect to recipients, a finding of noncompliance; with respect to DBE firms, denial of certification or removal of eligibility and/or suspension and debarment; with respect to a complainant or appellant, dismissal of the complaint or appeal; with respect to a contractor which uses DBE firms to meet goals, findings of non-responsibility for future contracts and/or suspension and debarment).

The record evidence reveals that PennDOT mailed a certified letter to the firm on July 18, 2006.  The letter explained PennDOT’s role with the City of Philadelphia in conducting a review of the City of Philadelphia, Minority Business Enterprise Council’s DBE Program.  The letter requested that DBEs return a statement of interest or statement of withdrawal regarding their participation in the Pennsylvania Unified Certification Program (PA UCP).  It further stated:  Following receipt of your application and all requested information, the City in cooperation with PennDOT, will make a decision related to your firm’s continued eligibility to participate in the DBE program.  If based on the information in the reapplication for certification, the conclusion is reached that your firm is no longer an eligible DBE, or you fail to provide the requested information, proceedings will commence to remove your firm’s eligibility.  This proceeding includes giving you notice and an opportunity for an informal hearing before final action is taken to remove your firm from the program…The Department requests that you submit the relevant from in the enclosed postage-paid envelope by August 8, 2006. 

By letter dated August 24, PennDOT notified you via certified mail of its intent to decertify the firm because it had not received the information requested in its July 18, 2006 letter.  The letter stated:  In order to comply, you must submit either the “Voluntary Statement of Withdrawal” or the “Statement of Interest” to the Pennsylvania Department of Transportation, Bureau of Equal Opportunity, DBE/Title VI Division, P.O. Box 3251, Harrisburg, PA 17105-3251 by September 25, 2006.  Your timely response will stay the Department’s decision to remove your firm’s eligibility for failing to cooperate.  In accordance with 26.87, you have the right to appeal this decision.  In the event that your firm fails to submit the requested documents or submits a written request for hearing before the PA UCP’s DBE Appeals Committee by September 25, 2006, the PA UCP will automatically remove your firm from the PA UCP directory and your firm will no longer be eligible to participate as a DBE in the DBE program.  

Subsequently, on October 5, 2006, PennDOT issued its decision not to recertify the firm because you were non-responsive to its request for information necessary to make a decision regarding your firm’s eligibility. 

The letter informed you that pursuant to §26.73 which states “DBE firms and firms seeking DBE certification shall cooperate fully with requests for information relevant to the certification process.  Failure or refusal to provide such information is a ground for a denial or removal of certification.” 

You state in your rebuttal letter:
I did receive the July letter and I didn’t clearly understand what was being asked.  In the body of the letter it states, “your City certification will not be adversely affected, by your decision to voluntarily withdraw from the program.” Even though I did not intend to withdraw from the program, I misunderstood that statement to mean my certification was going to remain in effect.  The indication that I received a follow up letter on August 24, 2006 is not true.  I never, ever received a follow up letter.  I attempted to contact MBEC several times.  Unfortunately, my attempts came during a period of transition for the MBEC here in Philadelphia, and I couldn’t get through.  By the time I was able to get through on October 10, 2006, it was too late, my DBE status had already been revoked.  

It is important to note that the responsibility for establishing and maintaining DBE eligibility rests with the applicant firm, not the recipient. Your failure to respond to the recipient’s requests for information resulted in PennDOT’s final decision.

The Regulation provides that DBE applicants cooperate fully with recipients by providing requested information in a timely manner. The record evidence reveals that PAUCP officials wrote to GEEs Incorporated on several occasions requesting that certain required documents for recertification be forwarded to the recipient for review.  Moreover, it appears that PAUCP officials took the appropriate steps to institute the procedures of the Regulation, and, therefore, we conclude, based upon substantial record evidence, that Gees incorporated did not cooperate with the recipient.  

Based on these findings, we have determined that GEEs Incorporated does not meet the requirements of the Department's Regulation 49 CFR Part 26.109 (c) which state, in part as follows: 

“Cooperation.  All participants in the Department's DBE program (including, but not limited to, recipients, DBE firms and applicants for DBE certification, complainants and appellants, and contractors using DBE firms to meet contract goals) are required to cooperate fully and promptly with DOT and recipient compliance reviews, certification reviews, investigations, and other requests for information. Failure to do so shall be a ground for appropriate action against the party involved (e.g., with respect to recipients, a finding of noncompliance; with respect to DBE firms, denial of certification or removal of eligibility and/or suspension and debarment; with respect to a complainant or appellant, dismissal of the complaint or appeal; with respect to a contractor which uses DBE firms to meet goals, findings of non-responsibility for future contracts and/or suspension and debarment).” 

In summary, the information provided, supports a conclusion that GEEs Incorporated does not meet the criteria as required for DBE certification under the Regulation and is therefore, ineligible to participate as a DBE on PAUCP’s Federal financially assisted transportation projects.  This determination is administratively final as of the date of this correspondence.                    

Sincerely,

Joseph E. Austin, Chief

External Policy and Program Development Division 

Departmental Office of Civil Rights 

cc:  PAUCP 

