January 18, 2007

CERTIFIED MAIL

RETURN RECEIPT REQUESTED
Reference No: 07-0024

Jennifer W. Svancara, Esquire

Miller Law Firm

4310 Madison Avenue

Kansas City, MO  64111

Dear Ms. Svancara:

This is in reference to the appeal you filed on behalf of your client Ms. Velma Rae White, President of Floor Décor Center, Inc. (“FDC”).  We have carefully reviewed the material provided by the City of Kansas City, Missouri (“KCMO”) as well as that you provided on behalf of FDC and have concluded that KCMO’s decision to remove FDC’s certification as an eligible Disadvantaged Business Enterprise (DBE) under criteria set forth in 49 CFR Part 26 ("the Regulation"), is supported by substantial evidence.

In accordance with §26.5, a small business concern, with respect to firms seeking to participate as DBEs in DOT-assisted contracts, is defined “pursuant to section 3 of the Small Business Act and Small Business Administration [SBA] regulations implementing it (13 CFR Part 121) that also does not exceed the cap on average annual gross receipts specified in §26.65(b).”
According to the record, FDC was initially certified by KCMO on August 9, 2004 as a Distributor/Supplier and Installer of Floor Covering under North American Industrial Classification System (NAICS) Code #238330.  In accordance with KCMO’s certification review process – “Annual Update,” it requested that FDC submit an annual “No Change Affidavit” along with supporting documentation, including Federal tax returns.  This is to ensure that the firm continues to meet part 26 eligibility standards regarding size, disadvantage, ownership, and control.  During its review of the documents, KCMO discovered that for tax years 2003 through 2005, FDC had filed under NAICS Code #444110, which corresponds with Home Improvement Centers.  

KCMO should have retained the NAICS Code of 238330 which it initially certified the firm for.   It appears that NAICS code of 444110 was an error since the firm’s gross receipts were over [REDACTED] when it initially applied for certification and therefore, would have disqualified the firm from being certified since the size standard for that code is [REDACTED].

Our review of the records indicates that the firm’s tax returns for years 2003 through 2005 report its annual gross receipts as follows:


Tax Year

Gross Receipts
2003 [REDACTED]

2004 [REDACTED]

2005 [REDACTED]

[REDACTED]


[REDACTED] ÷ 3 = [REDACTED] is the average gross receipts over a three-year period.

§26.65(a) states, “To be an eligible DBE, a firm (including its affiliates) must be an existing small business, as defined by Small Business Administration (SBA) standards.  You must apply current SBA business size standard(s) found in 13 CFR part 121 appropriate to the type(s) of work the firm seeks to perform in DOT-assisted contracts.”  

To be considered small, businesses are required to qualify under a particular size standard that corresponds to the six-digit NAICS code designating specific types of work.  DOT recipients are required to apply the SBA size standard(s) set forth in 13 CFR Part 21 appropriate to the type(s) of work the firm seeks to perform in DOT-assisted contracts (§26.65).  The SBA size standards are typically based on either average annual gross receipts or number of employees depending upon the industry.  Receipts means “total income” or “gross income” plus the “cost of goods sold” as these terms are defined and reported on Internal Revenue Service (IRS) tax return forms.

According to the record evidence, KCMO followed the procedures set forth in the Regulation to determine FDC’s continued eligibility to participate as a DBE.  

§26.83(j) states, “If you are a DBE, you must provide to the recipient, every year on the anniversary date of your certification, an affidavit sworn to by the firm’s owners before a person who is authorized by state law to administer oaths or an unsworn declaration executed under penalty of perjury of the laws of the United States.  This affidavit must affirm that there have been no changes in the firm’s circumstances affecting its ability to meet size, disadvantaged status, ownership, or control requirements of this part or any material changes in the information provided in its application form  . . . . The affidavit shall specifically affirm that your firm continues to meet SBA business size criteria and the overall gross receipts cap of this part, documenting this affirmation with supporting documentation of your firm’s size and gross receipts.  If you fail to provide this affidavit in a timely manner, you will be deemed to have failed to cooperate under §26.109(c).” 

Your November 16, 2006 rebuttal letter states in part,

“On August 9, 2004, Floor Décor was certified by the City as a Flooring Contractor pursuant to NAICS Code 238330 …Thereafter, on August 22, 2006, one year prior to the renewal date, the City advised Floor Décor that it was revoking Floor Décor’s D/WBE certification because Floor Décor no longer met the income guidelines for a Home Improvement Center pursuant to NAICS Code 444111 …There is no NAICS Code 444111.  The NAICS Code for Home Improvement Centers is 4441110.”

“Floor Décor appeals this decision on the bases that (1) the City incorrectly classified Floor Décor as a Home Improvement Center pursuant to NAICS Code 444111, and (2) Floor Décor meets the income guidelines for a Flooring Contractor pursuant to NAICS Code 238330.”

“In its letter of August 22, 2006, the City incorrectly, and without explanation, classified Floor Décor as a Home Improvement Center pursuant to NAICS Code 444111.  NAICS Code 444110 defines a Home Improvement Center as follows:

‘This industry comprises establishments known as home centers primarily engaged in retailing a general line of new home repair and improvement materials and supplies, such as lumber, plumbing goods, electrical goods, tools, housewares, hardware, and lawn and garden supplies, with no one merchandise line predominating.  The merchandise lines are normally arranged in separate departments.’

Floor Décor does not sell retail home improvement merchandise …Floor Décor is in the business of installing flooring and specializes in installing resilient floor tiles, carpet, and other types of flooring in new and remodeled commercial buildings …NAICS Code 238330 defines a Flooring Contractor as follows:

‘This industry comprises establishments primarily engaged in the installation of resilient floor tile, carpeting, linoleum, and hard wood flooring.  The work performed may include new work, additions, alterations, maintenance, and repairs.’

“The City’s sole and only basis for revoking Floor Décor’s certification is that, according to the City, Floor Décor exceeded the average annual income for Home Improvement Centers.  As stated above, the City’s classification of a Home Improvement Center, which carries a limit of[REDACTED] average annual income, is erroneous.  The correct classification is Flooring Contractor, which has an average annual income of [REDACTED].”

“When Floor Décor originally applied for certification, its average annual income was [REDACTED] …For the years of 2004, 2005 and 2006, Floor Décor has had an average annual income of[REDACTED]…As such, Floor Décor clearly meets the income guidelines for a Flooring Contractor.”

According to the list of NAICS codes, last updated in 2005, the size threshold for a flooring contractor (238330) is $13.0 million.  Therefore, based on the above average annual gross receipts, FDC exceeds the size cap for this area of work.

Based upon the above information, FDC does not meet the eligibility standards for the DBE program in accordance with the Department’s Regulation.  The company is, therefore, ineligible to participate as a DBE on KCMO’s Federal-aid projects.  This decision is administratively final as of the date of this correspondence. This appeal is being closed in our files.  Thank you for your continued cooperation.

Sincerely,

Joseph E. Austin, Chief

External Policy and Program Development Division

Departmental Office of Civil Rights

cc:
KCMO

