January 10, 2007

CERTIFIED MAIL

RETURN RECEIPT REQUESTED
Reference No.:  07-0025

Mr. Ryan P. Farrell

Attorney-at-Law

Zukowski, Rogers, Flood & McArdle

50 Virginia Street

Crystal Lake, IL  60014

Dear Mr. Farrell:

This is in response to the appeal that you filed on behalf of your client, Robert Gregory of Gregory Trucking, Inc. (Gregory Trucking).  We have carefully reviewed the material from the Illinois Department of Transportation (IDOT) as well as that submitted by you and have concluded that the denial of  Gregory Trucking’s certification as an eligible DBE under criteria set forth in 49 CFR Part 26 ("the Regulation") is supported by substantial evidence.

Your appeal is denied based upon our determination that substantial record evidence supports IDOT’s conclusion that control by the disadvantaged owner, is not real, substantial and continuing as required by the Regulation. 

The specific reasons for the denial of your appeal include the following:

CONTROL

The record indicates that Mr. Robert Gregory is the 100% owner and President of Gregory Trucking, a firm established in September 2005.  The firm is seeking certification in the areas of hauling aggregate and asphalt services.  The Board of Directors consists of Robert Gregory, President and [REDACTED] is the Secretary and Treasurer.  Mr. Gregory is a member of [REDACTED] Operating Engineers.

§26.71(j) states, “In order to be viewed as controlling a firm, a socially and economically disadvantaged owner cannot engage in outside employment or other business interests that conflict with the management of the firm or prevent the individual from devoting sufficient time and attention to the affairs of the firm to control its activities.  For example, absentee ownership of a business and part‑time work in a full‑time firm are not viewed as constituting control.”

The record reveals that Mr. Gregory, the socially and economically disadvantaged owner, is currently employed full-time with the [REDACTED] as an asphalt plant manager and has been since 1995.  

In your letter of rebuttal you stated:

The purpose of 26.71(j) is to prevent absentee ownership, or ownership in name only, which would abuse the overall goal of the DBE program.  In Mr. Gregory’s case, he is the sole decision-maker of the firm and is able to exercise that control at all times, even while performing his outside employment.  Having one full-time job does not preclude someone from having another full-time job.  Mr. Gregory is the sole shareholder of Gregory Trucking.  He maintains the records and is responsible for its compliance with all regulations.  

In a letter contained in the record to [REDACTED] of IDOT, Mr. Gregory stated: 

“Where I work is “key”.  I am right at one of the asphalt plants that my two drivers frequent on a regular basis.  I not only communicate with my drivers via radio daily, but also see them and my trucks very often through the day.”  

The Department has consistently held that in demonstrating control, the disadvantaged owner of a participating firm must devote substantial time and attention (during working hours) to the day-to-day activities in which the firm is engaged.  Substantial record evidence supports IDOT’s determination that the socially and economically disadvantaged owner does not devote sufficient time and attention to the affairs of the firm in order to be considered as controlling its activities.  This type of absentee ownership does not meet the requirements of the Department’s Regulation.

ADDITIONAL CONCERNS:

The record evidence reveals that Gregory Trucking has a close relationship with [REDACTED], a non-disadvantaged firm, and a business engaged in the same line of work as the applicant firm.  The applicant firm’s trucks haul aggregate and asphalt to and from the plant in [REDACTED] where he works.  

§26.71 (b) Only an independent business may be certified as a DBE. An independent business is one the viability of which does not depend on its relationship with another firm or firms.

(1) In determining whether a potential DBE is an independent business, you must scrutinize relationships with non-DBE firms, in such areas as personnel, facilities, equipment, financial and/or bonding support, and other resources.

(2) You must consider whether present or recent employer/employee relationships between the disadvantaged owner(s) of the potential DBE and non-DBE firms or persons associated with non-DBE firms compromise the independence of the potential DBE firm.

(3) You must examine the firm's relationships with prime contractors to determine whether a pattern of exclusive or primary dealings with a prime contractor compromises the independence of the potential DBE firm.

(4) In considering factors related to the independence of a potential DBE firm, you must consider the consistency of relationships between the potential DBE and non-DBE firms with normal industry practice.

It appears that these two businesses are providing the same type of services and utilizing the same resources to be independent of one another.  
You state in your rebuttal letter, “Rather than a hindrance, his job with [REDACTED] actually helps to facilitate Mr. Gregory’s control over Gregory Trucking.  Gregory Trucking’s routes regularly include the asphalt plant that Mr. Gregory manages.  This gives Mr. Gregory a unique opportunity to supervise his drivers communicated with them face-to-face in addition to the radio contact that he maintains with them throughout the day.  Mr. Gregory indicated as much in a narrative that he submitted with his original application, a copy of which is attached.  When his trucks are not scheduled for the asphalt plant where he works, Mr. Gregory has had no problem redirecting his drivers to other business contacts that he alone has established.”  These circumstances raise many questions concerning issues regarding the firm’s independence; however, since this was not part of the IDOT’s decision, the Department will not address the issue.  

In summary, the information provided cumulatively supports a conclusion that Gregory Trucking does not meet the criteria as required for DBE certification under 49 CFR Part 26.  The company is, therefore, ineligible to participate as a DBE on IDOT’s Federal financially assisted projects.  This determination is administratively final as of the date of this correspondence. 

Sincerely,

Joseph E. Austin, Chief

External Policy and Program Development Division 

Departmental Office of Civil Rights 

cc:  IDOT

