February 1, 2007

CERTIFIED MAIL

RETURN RECEIPT REQUESTED
Reference No: 07-0032

Mr. Benjamin Hoover

Hoover and Rosemary Hauling and Excavating

P.O. Box 5905

Berkeley, MO  63134

Dear Mr. Hoover:

This is in reference to the appeal you filed on behalf of your firm, Hoover and Rosemary Hauling and Excavating (“H & R Hauling”).  We have carefully reviewed the material provided by the St. Louis Airport Authority (“SLAA”) as well as that you provided on behalf of H & R Hauling and have concluded that SLAA’s decision to remove H & R Hauling’s certification as an eligible Disadvantaged Business Enterprise (DBE) under criteria set forth in 49 CFR Part 26 ("the Regulation") is supported by substantial evidence.

Your appeal is denied based upon our determination that substantial record evidence supports SLAA’s conclusion that H & R Hauling failed to cooperate fully with the request for information relevant to the certification process.

The specific reasons for the denial of your appeal include the following:

§26.73(c) states, “DBE firms and firms seeking DBE certification shall cooperate fully with your requests (and DOT requests) for information relevant to the certification process.  Failure or refusal to provide such information is a ground for a denial or removal of certification.”

§26.109(c) Cooperation states, “All participants in the Department’s DBE program (including, but not limited to, recipients, DBE firms and applicants for DBE certification, complainants and appellants, and contractors using DBE firms to meet contract goals) are required to cooperate fully and promptly with DOT and recipient compliance reviews, certification reviews, investigations, and other requests for information.  Failure to do so shall be a ground for appropriate action against the party involved (e.g., with respect to recipients, a finding of noncompliance; with respect to DBE firms, denial of certification or removal of eligibility and/or suspension and debarment; with respect to a complainant or appellant, dismissal of the complaint or appeal; with respect to a contractor which uses DBE firms to meet goals, findings of non-responsibility for future contracts and/or suspension and debarment).”
According to the record, H & R Hauling was established on September 30, 2000.  The firm is engaged in hauling and excavation work, including driveways and sidewalks, excavation and embankment, gravel/stone placement, pavement removal, local trucking, wrecking and demolition, and landscaping.  You are president and 50 percent owner of the firm while Ms.  Rosemary Whitaker is the secretary and the remaining 50 percent owner of the firm.

The record reveals that on March 22, 2005, your firm was notified by the SLAA DBE Program Office that it must submit updated information along with supplemental documentation relevant to the certification process.  The information was not submitted in a timely manner.  Based on the non-responsiveness, it was determined that H & R Hauling was not in compliance with the certification eligibility as set forth under §26.73(c) and §26.109(c) of the Department’s Regulation.  SLAA’s DBE Program Office, therefore, initiated decertification proceedings in accordance with §26.87.  On June 8, 2006, your firm was notified of SLAA’s intent to remove the firm’s eligibility for failure to provide the requested information.  The letter informed you that a decertification hearing would be held on July 27, 2006 at 10:30 a.m. at the Missouri Department of Transportation.  The Missouri Regional Certification Committee (MRCC) for the State of Missouri held a Decertification for Non-responsiveness Informal Hearing on July 27, 2006.  No one from your firm was present at the hearing nor did you provide a written response.

On September 25, 2006, the MRCC sent your firm a letter in regards to the hearing that was held on July 27, 2006.  The letter informed that the firm’s certification as a DBE has been removed and the firm had 90 days in which to appeal to this office.

In your December 13, 2006 rebuttal letter, you stated,

“I write and ask if I need to file anything to support my request for the appeal?  I do not know what to do other than if I am granted a hearing I can show why I was unable to respond to the hearing that was held in Jefferson City, MO.  I have called that office several times …”

The Department's Regulation 49 CFR Part 26.109(c) states, in part, as follows: 

“All participants in the Department’s DBE program (including, but not limited to, recipients, DBE firms and applicants for DBE certification, complainants and appellants, and contractors using DBE firms to meet contract goals) are required to cooperate fully and promptly with DOT and recipient compliance reviews, certification reviews, investigations, and other requests for information. Failure to do so shall be a ground for appropriate action against the party involved (e.g. with respect to recipients, a finding of noncompliance; with respect to DBE firms, denial of certification or removal of eligibility and/or suspension and debarment; with respect to a complainant or appellant, dismissal of the complaint or appeal; with respect to a contractor which uses DBE firms to meet goals, findings of nonresponsibility for future contracts and/or suspension and debarment).”

The record indicates that your firm was provided ample time to respond to the request for information and that the SLAA followed proper procedure in removing your firm’s eligibility as a DBE.  Based upon the above information, H & R Hauling does not meet the eligibility standards for the DBE program in accordance with the Department’s Regulation.  The company is, therefore, ineligible to participate as a DBE on SLAA’s Federal-aid projects.  This decision is administratively final as of the date of this correspondence. This appeal is being closed in our files.  Thank you for your continued cooperation.

Sincerely,

Joseph E. Austin, Chief

External Policy and Program Development Division

Departmental Office of Civil Rights

cc:
SLAA

