April 11, 2007

CERTIFIED MAIL

RETURN RECEIPT REQUESTED
Reference No.: 07–0080

Ms. Heather Tillitt

President

Atlas Sand & Gravel

12187 W. Pitts Lane

Kuna, ID 83634

Dear Ms. Tillitt:

This is in response to the appeal that you filed on behalf of your firm, Atlas Sand & Gravel (“AS&G”).  We have carefully reviewed the material from the Idaho Transportation Department (“ITD”) as well as the information that you submitted, and have concluded that the denial of AS&G’s certification as an eligible Disadvantaged Business Enterprise (DBE) under criteria set forth in 49 CFR Part 26 (“the Regulation”) is supported by substantial record evidence.

Your appeal is denied based upon our determination that substantial record evidence supports a conclusion that your contribution of capital or expertise to acquire your ownership interest in AS&G was not real, substantial, and continuing as required by the Regulation §26.69.

The specific reasons for the denial of your appeal include the following:

OWNERSHIP

§26.61(b) states: “The firm seeking certification has the burden of demonstrating to you, by a preponderance of the evidence, that it meets the requirements of this subpart concerning group membership or individual disadvantage, business size, ownership, and control.”

§26.69(c) states: “The firm’s ownership by socially and economically disadvantaged individuals must be real, substantial, and continuing, going beyond pro forma ownership of the firm as reflected in ownership documents.  The disadvantaged owners must enjoy the customary incidents of ownership, and share in the risks and profits commensurate with their ownership interests, as demonstrated by the substance, not merely the form, of arrangements.”

§26.69(e) states: “The contributions of capital or expertise by the socially and economically disadvantaged owners to acquire their ownership interests must be real and substantial.  Examples of insufficient contributions include a promise to contribute capital, an unsecured note payable to the firm or an owner who is not a disadvantaged individual, or mere participation in a firm's activities as an employee.  Debt instruments from financial institutions or other organizations that lend funds in the normal course of their business do not render a firm ineligible, even if the debtor's ownership interest is security for the loan.”

§26.69(f)(1) states: “The following requirements apply to situations in which expertise is relied upon as part of a disadvantaged owner’s contribution to acquire ownership: (1)

The owner’s expertise must be (i) In a specialized field; (ii) Of outstanding quality; (iii) In areas critical to the firm’s operations; (iv) Indispensable to the firm’s potential success; (v) Specific to the type of work the firm performs; and (vi) Documented in the records of the firm.  These records must clearly show the contribution of expertise and its value to the firm.” 

§26.69(h)(1) states: “You must presume as not being held by a socially and economically disadvantaged individual, for purposes of determining ownership, all interests in a business or other assets obtained by the individual as the result of a gift, or transfer without adequate consideration, from any non-disadvantaged individual or non-DBE firm who is – (i) Involved in the same firm for which the individual is seeking certification, or an affiliate of that firm; (ii) Involved in the same or a similar line of business; or (iii) Engaged in an outgoing business relationship with the firm, or an affiliate of the firm, for which the individual is seeking certification.”

§26.69(h)(2) further states: “To overcome this presumption and permit the interests or assets to be counted, the disadvantaged individual must demonstrate to you, by clear and convincing evidence, that – (i) The gift or transfer to the disadvantaged individual was made for reasons other than obtaining certification as a DBE; and (ii) The disadvantaged individual actually controls the management, policy, and operations of the firm, notwithstanding the continuing participation of a non-disadvantaged individual who provided the gift or transfer.

§26.69(i) states: “You must apply the following rules in situations in which marital assets form a basis for ownership of a firm: (1) When marital assets (other than the assets of the business in question), held jointly or as community property by both spouses, are used to acquire the ownership interest asserted by one spouse, you must deem the ownership interest in the firm to have been acquired by that spouse with his or her own individual resources, provided that the other spouse irrevocably renounces and transfers all rights in the ownership interest in the manner sanctioned by the laws of the state in which either spouse or the firm is domiciled.  You do not count a greater portion of joint or community property assets toward ownership than state law would recognize as belonging to the socially and economically disadvantaged owner of the applicant firm.  (2) A copy of the document legally transferring and renouncing the other spouse's rights in the jointly owned or community assets used to acquire an ownership interest in the firm must be included as part of the firm's application for DBE certification.”

§26.69(j) states: “You may consider the following factors in determining the ownership of a firm.  However, you must not regard a contribution of capital as failing to be real and substantial, or find a firm ineligible, solely because -- (1) A socially and economically disadvantaged individual acquired his or her ownership interest as the result of a gift, or transfer without adequate consideration, other than the types set forth in paragraph (h) of this section; (2) There is a provision for the co-signature of a spouse who is not a socially and economically disadvantaged individual on financing agreements, contracts for the purchase or sale of real or personal property, bank signature cards, or other documents; or (3) Ownership of the firm in question or its assets is transferred for adequate consideration from a spouse who is not a socially and economically disadvantaged individual to a spouse who is such an individual.  In this case, you must give particularly close and careful scrutiny to the ownership and control of a firm to ensure that it is owned and controlled, in substance as well as in form, by a socially and economically disadvantaged individual.”

1.  According to firm’s November 7, 2006, DBE certification application, Ghostrider, Inc., d/b/a AS&G, was established on December 20, 2001, and performs “truck brokering, trucking of sand and gravel, driveway construction, truck rental, tractor work, end dump and transfer trucks demolition and haul-off.”  The record evidence indicates that you and your [REDACTED], [REDACTED], a non-disadvantaged individual and the firm’s Vice President, own 51 percent and 49 percent of AS&G, respectfully.  According to ITD’s December 1, 2006, DBE certification summary report, you and [REDACTED] each owned 50 percent of the firm when it was initially established.  

The firm’s September 29, 2006, “minutes of stockholders” states:

Discussion:  To make Heather 51 percent owner due to the fact that she runs the entire business and wants to apply to become a DBE business.  Decision was unanimous and so the wheels were set in motion to put Heather as the President and 51 percent owner.  All officers we[re] present and agreed to this.      

The record indicates that in October 2006 you requested that the Idaho Secretary of State change the ownership of the firm, rendering you and [REDACTED] the 51 and 49 percent owners, respectfully.  It appears that [REDACTED], a non-disadvantaged individual, originally owned AS&G and transferred part of his ownership interest to you without consideration.  The firm’s September 29, 2006, “minutes of stockholders” indicate that that you became the 51 percent owner because you run the firm and want to apply to become a DBE business.  [REDACTED] remains involved in AS&G and the transfer of his ownership interest to you appears to have been made in order to obtain DBE certification.  This is not in accordance with §26.69(h)(1) and (2), which states: “You must presume as not being held by a socially and economically disadvantaged individual, for purposes of determining ownership, all interests in a business or other assets obtained by the individual as the result of a gift, or transfer without adequate consideration, from any non-disadvantaged individual or non-DBE firm who is – (i) Involved in the same firm for which the individual is seeking certification, or an affiliate of that firm; (ii) Involved in the same or a similar line of business; or (iii) Engaged in an outgoing business relationship with the firm, or an affiliate of the firm, for which the individual is seeking certification.  To overcome this presumption and permit the interests or assets to be counted, the disadvantaged individual must demonstrate to you, by clear and convincing evidence, that – (i) The gift or transfer to the disadvantaged individual was made for reasons other than obtaining certification as a DBE; and (ii) The disadvantaged individual actually controls the management, policy, and operations of the firm, notwithstanding the continuing participation of a non-disadvantaged individual who provided the gift or transfer.”  This arrangement is contrary to the intent of the Department’s Regulation.  

2.  You indicated in your February 26, 2007, rebuttal letter to the Department that the money you received from the sale of a car hauler was used to start AS&G.  The record contains an undated document that states the following:

Enclosed are the papers showing how we first started Ghostrider, Inc.  We were given an opportunity to have our own truck, to do that we took over payments from [REDACTED].  We signed a lease agreement with [REDACTED].  After 4 years we sold the car hauler, which there is a copy of the bill of sale.  We used that money for the down payment on the rock truck and to help start AS&G.  

The record contains an “assignment and assumption agreement” dated October 22, 2001, signed by [REDACTED] and [REDACTED].  Pursuant to the agreement, [REDACTED] assigned his rights, title and interest to a 2000 Peterbilt, a 2000 Boydstun 3-Car headrack, and a 2000 Boydstun 7/8 Stack Trailer to [REDACTED].  The record contains a bill of sale dated January 2, 2006, indicating that [REDACTED] sold the Peterbilt truck and the Boydstun trailer to [REDACTED] for [REDACTED].  The record also contains a “commercial personal property lease” dated February 9, 2006, between Ghostrider, Inc. and [REDACTED], for the lease of a 1996 Peterbilt Tractor and trailer, of which, you and [REDACTED] are listed as guarantors.  

There is no evidence in the record that you contributed your own funds for the payment of these leases or the firm’s equipment.  At best these payments may be from the firm’s funds or marital assets, rather than from funds belonging solely to you.  §26.69(i) states: “You must apply the following rules in situations in which marital assets form a basis for ownership of a firm: (1) When marital assets (other than the assets of the business in question), held jointly or as community property by both spouses, are used to acquire the ownership interest asserted by one spouse, you must deem the ownership interest in the firm to have been acquired by that spouse with his or her own individual resources, provided that the other spouse irrevocably renounces and transfers all rights in the ownership interest in the manner sanctioned by the laws of the state in which either spouse or the firm is domiciled.  You do not count a greater portion of joint or community property assets toward ownership than state law would recognize as belonging to the socially and economically disadvantaged owner of the applicant firm.  (2) A copy of the document legally transferring and renouncing the other spouse's rights in the jointly owned or community assets used to acquire an ownership interest in the firm must be included as part of the firm's application for DBE certification.”

3.  The record contains an undated statement on the firm’s letterhead which states:

I, Heather Tillitt was given 51 percent ownership because of my expertise and experience in the trucking business.  With my 7 years experience, I have the knowledge and know-how to run and operate AS&G.  I do all the day-to-day things for the business such as running the office. [This] entails answering phones, taking orders for deliveries, placing bids, [perform] accounts payable and receivable, advertising, and customer service.  I am also in charge of hiring drivers, leasing on trucks, and/or brokering trucks.  Another reason as to why I was given 51 percent [was] so [that] I can sign for loans or any legal document and not have to have [REDACTED] present.  It is easier for me to be able to sign any document, since I do all the paperwork and manage all the aspects of the business.  

You stated in your résumé that you have a “solid background in the trucking business . . . [and are] experienced in handling trucking operations.”  Your duties as President of AS&G are to handle “dispatch [of] trucks, broker and booked freight; billing, filing, and tax preparation; answer phones and secretarial work; [and perform] job bids and estimates.”  From April to July 2004, you were a secretary and dispatcher assistant for [REDACTED], where you answered phones, performed filing, provided rate quotes, booked freight, and took transport orders.  You worked as a driver assistant, sales representative, and meeting coordinator with [REDACTED] from March 1999 to October 2001, where you performed car inspections and filing; planned driver meetings; represented the firm at auto auctions; booked and brokered freight; and pulled auction cars.  

ITD’s November 29, 2006, on-site report describes your duties at AS&G as “phone calls to prospective clients; dispatching; takes delivery orders; meets with clients in the field; sets up delivery schedules; [and performs] measurements and calculations in the field for bidding.”    

The record evidence does not support a conclusion that your contribution of expertise was used to acquire your ownership interest in AS&G.  While you may have an understanding of the firm’s bidding process and of trucking operations, there is no indication that your expertise meets the requirements of §26.69(f)(1), which states: “The following requirements apply to situations in which expertise is relied upon as part of a disadvantaged owner’s contribution to acquire ownership: (1) The owner’s expertise must be (i) In a specialized field; (ii) Of outstanding quality; (iii) In areas critical to the firm’s operations; (iv) Indispensable to the firm’s potential success; (v) Specific to the type of work the firm performs; and (vi) Documented in the records of the firm.  These records must clearly show the contribution of expertise and its value to the firm.” 
Your February 26, 2007, rebuttal letter states in part:

It is stated that the co-owner had as much experience as I have and has been in the trucking business as long as myself, but it is only experience in driving the truck.  It is far easier to hire a truck driver, than [to] hire someone to run the business.  I have invested a lot of time in my business and went without a pay check for many years so that money could be put back into the business.  My experience was earned without pay, which is why there isn’t much documentation for it.  

I specialize in dispatch, which enables me to provide quality service for my customers by adequately directing where the trucks are to go.  My contribution was experience. . .  

4.  You indicated in your February 26, 2007, rebuttal letter that you refinanced your home and “used that money to help float” the firm.  The record does not contain evidence of this transaction.  

Substantial record evidence supports a conclusion that your ownership in AS&G is not real, substantial, and continuing, going beyond pro forma ownership of the firm as reflected in the ownership documents as required by the Regulation §26.69. 

Other Issues

1.  The record evidence indicates that [REDACTED] is the firm’s truck driver and makes deliveries.  According to ITD’s on-site report, [REDACTED] performs these tasks 8 hours a day, 6 days per week while you serve as the firm’s office manager.  [REDACTED] is listed as the driver on the firm’s insurance policy with [REDACTED].  In addition, he is listed on AS&G’s DBE certification application as the supervisor of field/production operations.  There is no indication that you would be able to perform AS&G’s trucking operations without [REDACTED] assistance.  In addition, it appears [REDACTED] is authorized to sign checks on the company’s checking account with [REDFACTED].  These arrangements raise issues concerning your ability to control the firm within the meaning of the Regulation §26.71.  

2.  As stated above, you indicated in your February 26, 2007, rebuttal letter that you “went without a pay check for many years so that money could be put back into the business.”  The record contains an undated schedule of salaries, which appears to indicate that in 2006 [REDACTED] received a higher monthly salary but the same owner distribution in 2006.  Since you are the 51 percent owner, it is unclear why you received the same salary as [REDACTED] the firm’s 49 percent owner.  This does not appear to be in accordance with §26.69(c), which states in part: “The disadvantaged owners must enjoy the customary incidents of ownership, and share in the risks and profits commensurate with their ownership interests, as demonstrated by the substance, not merely the form, of arrangements.”  

Since ITD did not address these issues in its certification denial decision, the Department will not address them further; however, these are areas of concern.  

In summary, the information provided cumulatively supports a conclusion that Atlas Sand & Gravel does not meet the criteria as required for DBE certification under 49 CFR Part 26.  The company is, therefore, ineligible to participate as a DBE on ITD’s Federal financially-assisted projects.  This determination is administratively final as of the date of this correspondence.

Sincerely,

Joseph E. Austin, Chief 

External Civil Rights Programs Division

Departmental Office of Civil Rights

cc:  ITD
