May 17, 2007

CERTIFIED MAIL

RETURN RECEIPT REQUESTED
Reference No: 07-0081

Ms. D. Theresa Ricks

CEO and President

DTR Construction

2840 South State Street, #203

Chicago, IL 60616

Dear Ms. Ricks:

This is in reference to the appeal that you filed on behalf of your firm, DTR Construction (“DTR”).  We have carefully reviewed the material provided by the City of Chicago (“COC”) as well as that you provided on behalf of your firm and have concluded that the decision by COC to deny your firm certification as an eligible Disadvantaged Business Enterprise (DBE) under the criteria set forth in 49 CFR Part 26 (“the Regulation”) is supported by substantial record evidence.

Your appeal is denied based upon your firm’s violation of  §26.83(i) which states, “If you are a DBE, you must inform the recipient or UCP in writing of any change in circumstances affecting your ability to meet size, disadvantaged status, ownership, or control requirements of this part or any material change in the information provided in your application form.

(1) Changes in management responsibility among members of a limited liability company are covered by this requirement.

(2) You must attach supporting documentation describing in detail the nature of such changes.

(3) The notice must take the form of an affidavit sworn to by the applicant before a person who is authorized by state law to administer oaths or of an unsworn declaration executed under penalty of perjury of the laws of the United States. You must provide the written notification within 30 days of the occurrence of the change. If you fail to make timely notification of such a change, you will be deemed to have failed to cooperate under §26.109(c).”

§26.83(j) states, “If you are a DBE, you must provide to the recipient, every year on the anniversary of the date of your certification, an affidavit sworn to by the firm's owners before a person who is authorized by state law to administer oaths or an unsworn declaration executed under penalty of perjury of the laws of the United States. This affidavit must affirm that there have been no changes in the firm's circumstances affecting its ability to meet size, disadvantaged status, ownership, or control requirements of this part or any material changes in the information provided in its application form, except for changes about which you have notified the recipient under paragraph (i) of this section. The affidavit shall specifically affirm that your firm continues to meet SBA business size criteria and the overall gross receipts cap of this part, documenting this affirmation with supporting documentation of your firm's size and gross receipts. If you fail to provide this affidavit in a timely manner, you will be deemed to have failed to cooperate under §26.109(c).”

The record reveals that your firm was certified in the areas of home repair, janitorial services and property management consulting.  It appears that the firm has been certified since 2001.  The COC decertified your firm on the basis that the corporate tax returns for the years 2005, 2004, 2003 and 2002, which were self prepared, contained discrepancies.  Specifically, the 2002 return was an attachment for the 2003.  The 2000 and 2001 tax returns were duplicates of one another.  During COC’s interview of your accountant, it was discovered that your firm never filed tax returns.  Your accountant filed the tax returns for the years 2003, 2004, 2005 in 2006.  The City of Chicago’s Regulation Governing Certification of Minority and Women Owned Businesses, Section IX  entitled “Certification and No Change Affidavit Procedures” at L., states: “On applications for continued eligibility, the Contract Compliance Administrator shall consider all relevant factors in determining the Applicant’s eligibility for continued eligibility, including, but not limited to, the Applicant’s involvement in contracting and/or bidding irregularities with any private or governmental entity; non-compliance with reasonable requests by the City for information concerning MBE/WBE eligibility of performance on any City contract; and submission of false, erroneous or misleading information to any private or governmental entity regarding Applicant’s business activities.”

You also provided W-2 Forms, however your W-2 information was not reported on your tax returns.  

Your letter of rebuttal states, “DTR received a letter from the Chicago Procurement Services dated January 9, 2007 stating that DTR Construction is not eligible WBE/DBE firm because the Department of Procurement Services stated the firm submitted false returns for 2003, 2004 and 2005.  We prepared the returns based on the best [of] our knowledge.  We did not know anything was wrong.  We only find out something was wrong after the City of Chicago Procurement Services brought it to the firm’s attention that [the tax returns] w[ere] not prepared according to the Internal Revenue Services guidelines and we sought pro bono advice from an accountant.  The accountant has since corrected the returns and filed.  We are a small firm and we tried to handle our business based on outside advice.  In addition, we did not know as owner of the firm that we had to file a W-2 instead of a 1099.  All income was reported on 1099.  My personal returns were filed with [the] Internal Revenue.”

§26.107(a) states, “If you are a firm that does not meet the eligibility criteria of subpart D of this part and that attempts to participate in a DOT-assisted program as a DBE on the basis of false, fraudulent, or deceitful statements or representations or under circumstances indicating a serious lack of business integrity or honesty, the Department may initiate suspension or debarment proceedings against you under 49 CFR part 29.”  By your own admission, you stated that your firm did not submit corporate tax returns, even though you submitted No Change Affidavits in addition to Corporate Tax Returns and even though these returns were never filed with the Internal Revenue Service.  In addition, as owner, you filed a Form 1099 instead of a Form W-2.  This is a violation of the Department’s Regulation when you attempt to participate in the program using false, fraudulent, or deceitful statements or representations or under circumstances indicating a serious lack of business integrity or honesty.

In summary, the information provided cumulatively supports a conclusion that DTR does not meet the criteria as required for DBE certification under 49 CFR Part 26.  The company is, therefore, ineligible to participate as a DBE on COC’s federal financially assisted projects.  This determination is administratively final as of the date of this correspondence.

Sincerely,

Joseph E. Austin, Associate Director

External Civil Rights Programs Division

Departmental Office of Civil Rights

cc:  COC

