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March 29, 2007
CERTIFIED MAIL

RETURN RECEIPT REQUESTED
Reference No.:  07-0083
Ms. Judy Petersen
Brookings Electrical Construction
P.O. Box #416
Brookings, SD  57006
Dear Ms. Petersen:
This is in response to the appeal that you filed on behalf of your firm, Brooking Electrical Construction (BEC).  We have carefully reviewed the material from the South Dakota Department of Transportation (SDDOT), as well as that submitted by you and have concluded that the denial of  BEC’s certification as an eligible DBE under criteria set forth in 49 CFR Part 26 ("the Regulation") is supported by substantial evidence.
Your appeal is denied based upon our determination that substantial evidence supports SDDOT’s conclusion that the disadvantaged business owner’s contribution of capital to acquire ownership interest in the firm was not real, substantial, and continuing within the meaning of the Regulation.  

Your appeal is also denied based upon our determination that substantial evidence supports SDDOT’s conclusion that control by the disadvantaged owner, is not real, substantial and continuing as required by the Regulation. 
The specific reasons for the denial of your appeal include the following:

OWNERSHIP
§26.69(c) provides that contributions of capital or expertise by the disadvantaged owner to acquire an ownership interest in the participating DBE business be real and substantial and continuing, going beyond pro forma ownership of the firm as reflected in ownership documents.  
§26.69(e), contributions of capital or expertise by the socially and economically disadvantaged owners to acquire their ownership interests must be real and substantial. Examples of insufficient contributions include a promise to contribute capital, an unsecured note payable to the firm or an owner who is not a disadvantaged individual, or mere participation in a firm's activities as an employee. 
§26.69 (h)(1) requires that you must presume as not being held by a disadvantaged individual, for purposes of determining ownership, all interests in a business or other assets obtained by the individual as the result of a gift, or transfer without adequate consideration, from any non-disadvantaged individual or non-DBE firm who is involved in the same firm for which the individual is seeking certification, or an affiliate of that firm; involved in the same or a similar line of business; or engaged in an ongoing business relationship with the firm, or an affiliate of the firm, for which the individual is seeking certification. 

§26.69(h)(2), to overcome this presumption and permit the interests or assets to be counted, the disadvantaged individual must demonstrate to you, by clear and convincing evidence, that the gift or transfer to the disadvantaged individual was made for reasons other than obtaining certification as a DBE; and the disadvantaged individual actually controls the management, policy, and operations of the firm, notwithstanding the continuing participation of a non-disadvantaged individual who provided the gift or transfer. 
The record evidence reveals that the applicant firm is owned by you, the disadvantaged owner, your non-disadvantaged [REDACTED], [REDACTED], and [REDACTED], your non-disadvantaged [REDACTED].  BEC is an electrical contracting company originally established in 1983, as a sole proprietorship under the name of Kim Petersen d/b/a Brookings Electrical Construction and owned 100% by [REDACTED].  In January 2002, BEC was incorporated and you and [REDACTED] each were issued 500 shares of stock, making it a 50/50 partnership.  Subsequently, in April 2003, 150 shares of stock were gifted to [REDACTED], your non-disadvantaged [REDACTED].  In March of 2006 you, the disadvantaged owner, were issued an additional 180 shares of stock giving you majority ownership.  The new stock certificates were issued as follows:  Judy Petersen (qualifying individual) 680 shares (51%), [REDACTED] 500 shares (38%) and [REDACTED] 150 shares (11%) of the applicant firm.  
The firm’s DBE application and other documents contained in the record, reveals that you acquired your ownership interest in the firm with a capital contribution of [REDACTED].  The record contains a copy of a cancelled check dated April 26, 2000, payable to the firm from you and your husband’s joint checking account in the amount of [REDACTED].  In addition, the firm was further capitalized by funds that came from other joint assets and from the non-disadvantaged owner, such as personal vehicles, tools and inventory assets from the previous proprietorship.  The record contains no evidence that your ownership interest derived from your personal assets. 
The record contains no evidence that the transfer of 180 additional shares to acquire your 51% ownership interest in the firm was for reasons other than obtaining DBE certification. The Regulation at §26.69 (h)(1) states “You must presume as not being held by a disadvantaged individual, for purposes of determining ownership, all interests in a business or other assets obtained by the individual as the result of a gift, or transfer without adequate consideration, from any non-disadvantaged individual or non-DBE firm who is involved in the same firm for which the individual is seeking certification, or an affiliate of that firm; involved in the same or a similar line of business; or engaged in an ongoing business relationship with the firm, or an affiliate of the firm, for which the individual is seeking certification.” 

Please be advised that ownership interest acquired in this manner is not considered real and substantial for purposes of the Department’s DBE program. 
While we realize that you, the disadvantaged owner may have contributed to the success of the firm, you have failed to provide adequate proof that you contributed funds from individually owned assets to acquire your 51% percent ownership interest in the firm. Therefore, the Department must conclude that the disadvantaged owner’s contribution is not real and substantial as required by the Regulation.

The Department has carefully reviewed the entire record in this matter and has determined that your claim of 51% ownership interest was not substantiated by the record and that you failed to provide sufficient evidence which documents your ownership interest in the business.  It is further determined that Messrs. Kim and [REDACTED] Peterson, the non-disadvantaged owners, who have the technical ability and expertise to control day-to-day activities of BEC and is disproportionately responsible for the operation of the firm.  This conclusion is supported by documents contained in the record such as the firm’s DBE application, SDDOT’s on-site evaluation, and résumés of the individuals. 
ACTUAL CONTROL
The Regulation at §26.71(e) requires that “Individuals who are not socially and economically disadvantaged may be involved in a DBE firm as owners, managers, employees, stockholders, officers, and/or directors.  Such individuals must not, however, possess or exercise the power to control the firm, or be disproportionately responsible for the operation of the firm.
The Regulation §26.71(f) states in part, that a disadvantaged owner may delegate various areas of the management, policy making, or daily operations of the firm to other participants in the firm, regardless of whether these participants are disadvantaged individuals.  Such delegations of authority must be revocable, and the disadvantaged owner must retain the power to hire and fire any person to whom such authority is delegated.  The managerial role of the disadvantaged owner in the firm's overall affairs must be such that the recipient can reasonably conclude that the disadvantaged owner actually exercises control over the firm's operations, management, and policy.

The Regulation at §26.71(g) requires a disadvantaged owner to have technical competence and experience directly related to the type of business in which the firm is engaged and the firm's operations. The disadvantaged owner is not required to have experience or expertise in every critical area of the firm's operations, or to have greater experience or expertise in a given field than managers or key employees. The disadvantaged owner must have the ability to intelligently and critically evaluate information presented by other participants in the firm's activities and to use this information to make independent decisions concerning the firm's daily operations, management, and policymaking. Generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control.
Under the Regulation §26.71(h), if state or local law requires the persons to have a particular license or other credential in order to own and/or control a certain type of firm, then the socially and economically disadvantaged persons who own and control a potential DBE firm of that type must possess the required license or credential. If state or local law does not require such a person to have such a license or credential to own and/or control a firm, you must not deny certification solely on the ground that the person lacks the license or credential. However, you may take into account the absence of the license or credential as one factor in determining whether the socially and economically disadvantaged owners actually control the firm. 

The Regulation at §26.71(k) states in part that, a disadvantaged individual may control a firm even though one or more of the individual's immediate family members (who themselves are not socially and economically disadvantaged individuals) participate in the firm as a manager, employee, owner, or in another capacity.  Except as otherwise provided in this paragraph, you must make a judgment about the control the disadvantaged owner exercises vis-à-vis other persons involved in the business as you do in other situations, without regard to whether or not the other persons are immediate family members. If you cannot determine that the disadvantaged owners -- as distinct from the family as a whole -- control the firm, then the disadvantaged owners have failed to carry their burden of proof concerning control, even though they may participate significantly in the firm's activities
Under the Regulation at §26.71(l), where a firm was formerly owned and/or controlled by a non-disadvantaged individual (whether or not an immediate family member), ownership and/or control were transferred to a socially and economically disadvantaged individual, and the non-disadvantaged individual remains involved with the firm in any capacity, the disadvantaged individual now owning the firm must demonstrate to you, by clear and convincing evidence, that (1) the transfer of ownership and/or control to the disadvantaged individual was made for reasons other than obtaining certification as a DBE; and (2) the disadvantaged individual actually controls the management, policy, and operations of the firm, notwithstanding the continuing participation of a non-disadvantaged individual who formerly owned and/or controlled the firm. 
The record indicates that you do not possess sufficient control of the firm’s primary operations and critical activities on a day-to-day basis.  The record also indicates that non-disadvantaged individuals associated with BEC handle and manage key operations of the firm.  

BEC is seeking certification in the areas of residential and commercial electrical construction.  According to the information contained in the record, before working at BEC, you, the disadvantaged owner, worked for [REDACTED] from 1976-1987 as a Bookkeeper, Teller and Insurance Secretary, handling customer accounts, customer relations and communication.  From 1987 to present, you currently work for BEC as the Vice President/Secretary and Treasurer, responsible for accounts payable, accounts receivable, payroll, federal and state forms and general office work.  According to your résumé you have experience in residential and commercial wiring and have been an electrical apprentice since 1994.  The Regulations at §26.71 (g) states that “Generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control.”

The record evidence reveals that the individuals associated with this firm who possess the ability to control the day-to-day activities of an electrical construction business are [REDACTED] and [REDACTED] both non-disadvantaged individuals.  The record indicates that [REDACTED] has over 37 years of experience in the critical aspects of its operations and manages and supervises key operations of the firm.  The record further reveals that [REDACTED] is the 38% owner and President of the applicant firm.  According to [REDACTED] résumé and other documents contained in the record, he has served as the firm’s President since its inception.  He one of the persons relied upon to perform critical activities of the firm.  Specifically, he has over 37 years of experience in this type business.  As the firm’s Field Superintendent, [REDACTED] is responsible for the critical activities of this business such as field supervision, and estimating and bidding.  According to SDDOT’s December 1, 2004, onsite review report and other documents contained in the record, prior to starting the firm, from 1971-1986 he worked for [REDACTED] as an Apprentice Electrician responsible for residential, remodel work, and light commercial wiring; from 9/1971 to 6/1973, he worked for [REDACTED] as an Apprentice and then a Journeyman Electrician, his responsibilities included light commercial, residential, and large apartment complex wiring.  From 1973 to a1974 he worked for [REDACTED] as a Journeyman Electrician overseeing installations on residential and apartment buildings.  From 1974 to 1976 he was an Inside Wireman for [REDACTED], working with wire pulling crew at [REDACTED] and as a groundman on Steel Transmission Line for [REDACTED]. From 1976 to 1983, he worked for various companies as a Maintenance Electrician, Journeyman Control Expert and Journeyman Electrician.  From 1983 to present he was President/Owner of the applicant firm.  His duties at BEC consist of ordering materials, preparing estimates and bids, field production supervision, working on the job, and attending progress meetings.  In addition, he is jointly responsible for financial decisions, negotiating and contract execution, major equipment purchase, hiring/firing of management personnel, marketing/sales, and is authorized to sign check and make financial transactions in behalf of the firm.  

[REDACTED] also has many years of experience in the electrical contracting field.   Specifically, from 1987 to 1993, he worked for BEC as an Apprentice Electrician responsible for residential, light commercial wiring and trenching.  From 1993 to 1997, he was in the [REDACTED] ([REDACTED]) as an Apprentice/Journeyman Lineman, his duties included maintaining HV circuits, responding to power outages, fixing and installing power lines, overhead and underground, troubleshooting and installing Airfield lighting, installing 80’ stadium lighting poles, operating trencher, backhoe, dump truck, front-end loader, line truck, 55’ &100’ bucket truck and bobcat with attachments.  From 1994 to 1997, he was a Journeyman Electrician part-time for BEC responsible for planning and bidding jobs.  From 1997 to 2002, while still enlisted in the USAF he was an Electrical Systems Craftsman and a Unit Safety Officer his duties consisted of planning and installing high, medium, and low voltage equipment, traveling extensively with Heavy Construction Squadron.  Projects included airfield lighting, HVAC upgrades, warehouse lighting, and electrical inspections. In addition, he was responsible for ensuring unit compliance with OSHA, EPA, AFOSH, and local environmental agency standards.  During this same time period he worked part-time for [REDACTED] as a Journeyman Electrician responsible for commercial/residential projects.  He is currently the Project Manager for BEC since 2001, responsible for estimating and bidding, keeping track of scheduling, setting up schedules, computer networking and managing construction projects to include, airport lighting, large commercial and residential wiring and supervising crews in the field.  [REDACTED] also has extensive training in this type business and is also the President of the [REDACTED]     
Based on the record evidence, you have not met your burden of poof in establishing control of the firm under the Regulation §26.61(b) and §26.71(k).  Furthermore, it appears that you, the disadvantaged owner, is responsible for all of the management aspects of the business whereas the non-disadvantaged owners performs all the labor and key functions.  You may have a working knowledge and understanding of the electrical contracting industry as indicated in your letter and other documents contained in the record; however, your responsibilities at the firm appear to be administrative in nature.  The record evidence reveals that without [REDACTED] and [REDACTED] involvement in the firm, you could not run the business on your own.  Such factors are necessary to support your claim of control over the firm. Furthermore, BEC appears at best to be a family-run and controlled business.  Your [REDACTED], [REDACTED] and your [REDACTED], [REDACTED], both non-disadvantaged individuals, are the persons relied upon to perform crucial firm activities, which you could not perform on your own.  Substantial evidence supports SDDOT’s conclusion that you lack control of the firm as required by the Department’s Regulation.    

In summary, the information provided cumulatively supports a conclusion that BEC does not meet the criteria as required for DBE certification under 49 CFR Part 26.  The company is, therefore, ineligible to participate as a DBE on SDDOT’s Federal financially assisted projects.  This determination is administratively final as of the date of this correspondence. 

Sincerely,

Joseph E. Austin, Chief
External Policy and Program Development Division 

Departmental Office of Civil Rights 

cc:  SDDOT
