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May 29, 2007
CERTIFIED MAIL

RETURN RECEIPT REQUESTED
Reference No.:  07-0091
Ms. Karla N. Diehl
Edison Automation, Inc.
1800 Elm Hill Pike
Nashville, TN  37210
Dear Ms. Diehl:
This is in response to the appeal that you filed on behalf of your firm, Edison Automation, Inc. (Edison Automation).  We have carefully reviewed the material from the Tennessee Department of Transportation, (TDOT), as well as that submitted by you and have concluded that the denial of Edison Automation’s certification as an eligible DBE under criteria set forth in 49 CFR Part 26 ("the Regulation") is supported by substantial evidence.
Your appeal is denied based upon our determination that substantial record evidence supports TDOT’s conclusion that ownership and control by the disadvantaged owner, is not real, substantial and continuing and going beyond pro forma ownership of the firm as reflected in the ownership documents as required by the Regulation. 

Your appeal is also denied based upon our determination that substantial record evidence supports TDOT’s conclusion that the socially and economically disadvantaged owner(s) does not possess the power to direct or cause the direction of the management and policies of the firm as required by the Regulation. 

The specific reasons for the denial of your appeal include the following:

OWNERSHIP

According to the Regulation at §26.61(b), the firm seeking certification has the burden of demonstrating to you, by a preponderance of the evidence, that it meets the requirements of this subpart concerning group membership or individual disadvantage, business size, ownership, and control.
The Regulation at §26.69(c) provides in part, that contributions of capital or expertise by the disadvantaged owner to acquire an ownership interest in the participating DBE business be real and substantial and continuing, going beyond pro forma ownership of the firm as reflected in ownership documents.  The disadvantaged owners must enjoy the customary incidents of ownership, and share in the risks and profits commensurate with their ownership interests, as demonstrated by the substance, not merely the form, of arrangements.
Under the Regulation at §26.69(e), contributions of capital or expertise by the socially and economically disadvantaged owners to acquire their ownership interests must be real and substantial. Examples of insufficient contributions include a promise to contribute capital, an unsecured note payable to the firm or an owner who is not a disadvantaged individual, or mere participation in a firm's activities as an employee. 

The Regulation at §26.69(h)(1) states that you must presume as not being held by a disadvantaged individual, for purposes of determining ownership, all interests in a business or other assets obtained by the individual as the result of a gift, or transfer without adequate consideration, from any non-disadvantaged individual or non-DBE firm who is (i) involved in the same firm for which the individual is seeking certification, or an affiliate of that firm; (ii) involved in the same or a similar line of business; or (iii) engaged in an ongoing business relationship with the firm, or an affiliate of the firm, for which the individual is seeking certification.

The record evidence indicates that Edison Automation was originally established in December 1991 under the name Industrial Force and Power, Inc. The firm was a sole proprietorship owned by [REDACTED], your non-disadvantaged [REDACTED].  [REDACTED] was the sole owner and President of the firm.  The record evidence reveals that the [REDACTED] initial investment used to start the firm came from a joint checking account owned by you and [REDACTED] and a loan in the amount of [REDACTED] came from [REDACTED], a non-disadvantaged individual.  In April 1999, [REDACTED] transferred 510 shares of stock with no par value to you, (the qualifying individual) giving you 51% ownership interest and [REDACTED] retained 49% ownership interest in the firm.  Subsequently, in September 1996, 2000 shares of stock as sweat equity were transferred to [REDACTED], your [REDACTED], and in April of 2000, 635 shares of stock were given to [REDACTED], both non-disadvantaged individuals.  The record evidence reveals that the applicant firm is owned by you, the disadvantaged owner 51%, [REDACTED], 35.5%, [REDACTED], 3.8% and [REDACTED], owns 11.2%.  
Edison Automation is seeking certification in the areas of industrial automation & electrical controls & communication components, systems & services to the utilities & public infrastructure & manufacturing markets.  The officers of the firm consist of Karla Diehl, President/Chairman; [REDACTED], CEO, and [REDACTED], Vice President/Secretary.   
The record reveals that in April of 1999 in an action by the board of directors [REDACTED] was elected CEO of the firm.  During this same transaction you, (the qualifying individual) were appointed the firm’s President and [REDACTED] became Vice President/Secretary/Treasurer.  
You stated in your rebuttal:

The above statement was true until 1999, when I assumed full control of the company through the transfer of 55% of Edison stock into my name.  (This act was my [REDACTED] surrender of his equal share in the company).

From the beginning, I had the employment history and credit rating that was required to co-sign his first car purchase before our marriage.  I helped pay off his college loans.  I repeatedly held more prestigious positions in the workplace, and supported our family and its ability to grow our company, Edison Automation, Inc. by being the primary breadwinner as a project manager on a [REDACTED], 9 state project.
The regulation does not allow ownership acquired by a gift or other transfer without adequate consideration from any non-disadvantaged individual who is involved in the same firm seeking certification to be counted for purposes of obtaining DBE certification.  In this regard, the disadvantaged owner must show by clear and convincing evidence that the gift or transfer was made for reasons other than obtaining DBE certification.  In this instance, the burden of proof has not been met.  We agree with the TDOT that substantial record evidence supports that the disadvantaged owner has failed to substantiate that her contribution of capital or expertise to acquire ownership interest in the firm was real and substantial.   
CONTROL 
The Regulation at §26.71(d) requires that the socially and economically disadvantaged owners must possess the power to direct or cause the direction of the management and polices of the firm and to make day-to-day as well as long-term decisions on matters of management, policy and operations.  
The Regulation at §26.71(e) requires that “Individuals who are not socially and economically disadvantaged may be involved in a DBE firm as owners, managers, employees, stockholders, officers, and/or directors.  Such individuals must not, however, possess or exercise the power to control the firm, or be disproportionately responsible for the operation of the firm.
The Regulation at §26.71(g) requires a disadvantaged owner to have technical 
competence and experience directly related to the type of business in which the firm is engaged and the firm's operations. The disadvantaged owner is not required to have experience or expertise in every critical area of the firm's operations, or to have greater experience or expertise in a given field than managers or key employees. The disadvantaged owner must have the ability to intelligently and critically evaluate information presented by other participants in the firm's activities and to use this information to make independent decisions concerning the firm's daily operations, management, and policymaking. Generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control.
TDOT determined that the socially and economically disadvantaged owner disproportionately depends on non-disadvantaged individuals for their knowledge and background expertise necessary to control the technical aspects of the firm’s operations. 
According to your résumé prior to becoming part owner of Edison Automation, from October 1995 to December 1996, you were an Account Executive for [REDACTED].  You were responsible for managing all aspects of projects including client presentations, inventory forecasting, contract compliance and P&L management responsibility. From December 1992 to October 1995 you worked for [REDACTED] as a Management Associate in Marketing and Communications responsible for reporting to the Associate Vice Chancellor. Your responsibilities also included human resource initiatives and policies, and project manager for all HR functions.  From July 1989 to July 1990 you worked for Great American Insurance Companies as a Marketing Manager responsible for selling payroll deduct property & casualty benefit program to companies with over 2,000 employees.  From July 1997 to March 1989 you were a Product Manager for [REDACTED] responsible for developing and implementing a direct marketing insurance subsidiary.  The record further indicates that you have a Bachelor’s Degree in Business Administration from [REDACTED] and a Master of Business Administration from [REDACTED].  It appears that your work experiences have been in the areas of marketing, accounting and finance.  Your duties at the applicant firm consist of the strategic direction of the company and the health of the corporate culture.  You are also responsible for accounting, purchasing, engineering administration, shipping & receiving, reception, HR, business insurance and facilities.  The record indicates that your past work experience has been primarily administrative in nature and does not reflect the knowledge or expertise necessary to operate the critical aspects of this business. 
The record reveals that [REDACTED] and [REDACTED], the non-disadvantaged owners, are the individuals who have the technical ability and expertise to control the day-to-day activities of Edison Automation.  According to the record [REDACTED], a non-disadvantaged individual, is the firm’s Chief Executive Officer.  [REDACTED] résumé indicates that he has over 16 years of experience in this line of business.  Prior to starting the applicant firm in 1991, from May 1987 to 1991, he was a Marketing Principal for [REDACTED], where he was responsible for managing the company’s Cincinnati office and restoring occupancy levels and rates to a profitable level.  Also responsible for maintaining creditor relationships with major Midwestern banks involved with [REDACTED] property portfolios.  The record further indicates that he has a Bachelor’s of Science Degree in Mechanical Engineering from [REDACTED] and an MBA from [REDACTED].  It is also important to note that the required Contractor’s licenses are listed under [REDACTED].
[REDACTED] has over 15 years of experience in this line of business.  Prior to becoming part owner of the firm, he worked for [REDACTED] as a Supplier Quality Engineer responsible for working with component manufacturers; he also worked for [REDAQCTED] as manufacturing engineer responsible for testing and development of the GPS satellite system.  

In addition, it appears that both, you and [REDACTED] share all managerial responsibilities such as negotiating and contract execution; financial decisions, making loans for the firm; hiring and firing employees; purchasing of major equipment and are both exercise signatory power on the payroll and other checks.  You and [REDACTED] are also authorized signatory authority on the firm’s checking account at [REDACTED].  In addition, [REDACTED] is authorized to act on behalf of all aspects of the firm.  This clearly indicates that the disadvantaged owner is not in control of the firm's financial decisions as well as major decisions of Edison Automation.  
In your letter of rebuttal you state:  

When completing the original application I listed both of us as being authorized because he is involved in the discussions as we review issues of major importance…In terms of authority to sign checks, we have several people authorized, as two people must sign any check over [REDACTED].    
Although you may have gained some knowledge of the business while working at Edison Automation, your experience appears to be administrative in nature and does not substantiate that you can successfully operate this type of business without the expertise of the non-disadvantaged individuals.  It is also important to note that the responsibility rests with the applicant firm, not the recipient, to prove by a preponderance of the evidence, that it meets the requirements of the regulation concerning group membership or individual disadvantage, business size, ownership, and control. 
The record also indicates that you are leasing space from [REDACTED].  A firm owned by [REDACTED], the non-disadvantaged owners of the firm.  

Under the Regulation at §26.71(i)(1), recipients may consider differences in remuneration between the socially and economically disadvantaged owners and other participants in the firm in determining whether to certify a firm as a DBE. Such consideration shall be in the context of the duties of the persons involved, normal industry practices, the firm's policy and practice concerning reinvestment of income, and any other explanations for the differences proffered by the firm. Recipients may determine that a firm is controlled by its socially and economically disadvantaged owner although that owner's remuneration is lower than that of some other participants in the firm. 
The Regulation requires that participating DBE owners enjoy the profits and losses of their businesses in a degree that is commensurate with their ownership interest.  The Department has reviewed the compensation paid to you and the non-disadvantaged owners and have concluded that your compensation is not commensurate with your ownership interest in the business.  According to the record you, the disadvantaged owner receive [REDACTED], while [REDACTED] both receive compensation in the amount of [REDACTED].   
You stated in your rebuttal:

First of all, it is common practice in the small business world that until a company is consistently profitable; owners take a cut in pay in order to invest in the business.  As owners we will reap the greatest financial rewards over the long run.  Reducing owner salaries is one of the more common practices entrepreneurs use to allow more money to go towards company expansion…As the chair women and primary decision maker for the firm I decided in April 2006 to reduce my salary further as I wanted to promote a manager (non-relative) to Division Manager and have him manage my direct reports so I could be freed up to focus on how to manage our growth and improve the company’s profitability.  With no extra funds in our budget for the year, I decided to invest a portion of my salary in our firm.

This arrangement is inconsistent with the Regulation at §26.69(c) which requires that the disadvantaged owner enjoy the customary incidents of ownership, and share in the risks and
In summary, the information provided cumulatively supports a conclusion that Edison Automation does not meet the criteria as required for DBE certification under 49 CFR Part 26. The company is, therefore, ineligible to participate as a DBE on TDOT’s Federal financially assisted projects.  This determination is administratively final as of the date of this correspondence. 

Sincerely,

Joseph E. Austin, Chief
External Policy and Program Development Division 

Departmental Office of Civil Rights 

cc: TDOT
