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September 5, 2007

CERTIFIED MAIL

RETURN RECEIPT REQUESTED
Reference No: 07–0111
Ms. Jeanette Caires
President

Best Quality Compaction, Inc.

9686 West Danzig Place

Littleton, CO 80127
Dear Ms. Caires:

This is in response to the appeal that you filed on behalf of your firm, Best Quality Compaction, Inc. (“BQC”).  We have carefully reviewed the material from the Colorado Department of Transportation (“CDOT”) as well as the information you submitted on behalf of your firm, and have concluded that the denial of BQC’s certification as an eligible Disadvantaged Business Enterprise (DBE) under criteria set forth in 49 CFR Part 26 (“the Regulation”) is supported by substantial record evidence.

Your appeal is denied based upon our determination that substantial record evidence supports a conclusion that your contribution of capital to acquire your ownership interest in BQC was not real, substantial, and continuing as required by the Regulation §26.69.

Your appeal is also denied based upon our determination that substantial record evidence supports a conclusion that you do not possess the power to direct or cause the direction of the management and policies of the firm and to make day-to-day as well as long-term decisions on matters of management, policy and operations as required by the Regulation §26.71.

The specific reasons for the denial of your appeal include the following:

OWNERSHIP

§26.61(b) states: “The firm seeking certification has the burden of demonstrating to you, by a preponderance of the evidence, that it meets the requirements of this subpart concerning group membership or individual disadvantage, business size, ownership, and control.”

§26.69(c) states: “The firm’s ownership by socially and economically disadvantaged individuals must be real, substantial, and continuing, going beyond pro forma ownership of the firm as reflected in ownership documents.  The disadvantaged owners must enjoy the customary incidents of ownership, and share in the risks and profits commensurate with their ownership interests, as demonstrated by the substance, not merely the form, of arrangements.”

§26.69(e) states: “The contributions of capital or expertise by the socially and economically disadvantaged owners to acquire their ownership interests must be real and substantial.  Examples of insufficient contributions include a promise to contribute capital, an unsecured note payable to the firm or an owner who is not a disadvantaged individual, or mere participation in a firm's activities as an employee.  Debt instruments from financial institutions or other organizations that lend funds in the normal course of their business do not render a firm ineligible, even if the debtor's ownership interest is security for the loan.”

§26.69(i) states: “You must apply the following rules in situations in which marital assets form a basis for ownership of a firm: (1) When marital assets (other than the assets of the business in question), held jointly or as community property by both spouses, are used to acquire the ownership interest asserted by one spouse, you must deem the ownership interest in the firm to have been acquired by that spouse with his or her own individual resources, provided that the other spouse irrevocably renounces and transfers all rights in the ownership interest in the manner sanctioned by the laws of the state in which either spouse or the firm is domiciled.  You do not count a greater portion of joint or community property assets toward ownership than state law would recognize as belonging to the socially and economically disadvantaged owner of the applicant firm.  (2) A copy of the document legally transferring and renouncing the other spouse's rights in the jointly owned or community assets used to acquire an ownership interest in the firm must be included as part of the firm's application for DBE certification.”  
1.  According to the firm’s November 2006 DBE certification application, BQC was established in 1999 and performs mobile asphalt testing services.  You are the sole owner of the firm and acquired your ownership interest on December 19, 2005.  The application indicates that your initial investment to acquire 5000 shares of company stock consisted of a cash contribution of [REDACTED].  The firm’s December 19, 2005, Minutes of Special Meeting of Shareholders states:  “Upon motion [duly] made, without dissention, and upon the transfer of shares and resignation of [REDACTED] as Director/President of BQC to Jeanette Caires.  That a motion was [duly] made and seconded to amend that Jeanette Caires was unanimously appointed sole shareholder and Director/President of BQC.”  [REDACTED] is your non-disadvantaged spouse and former owner of the firm.  You stated in your May 3, 2007, rebuttal letter to the Department:
The original corporation was founded in May 1999 by [REDACTED] and [REDACTED] under the name [REDACTED]..  [REDACTED] and [REDACTED] [REDACTED] dissolved their partnership in late 1999 early 2000.  At that time, [REDACTED] changed the name of his corporation to [REDACTED]   In September 2004, [REDACTED] sold the assets and trade name to [REDACTED]  for the sum of [REDACTED], however; the corporation was not sold.  [REDACTED] became an employee of [REDACTED] and a 5 percent shareholder (shares were purchased with the proceeds from the sale of [REDACTED]).  He also was given the opportunity to purchase an additional 5 percent the following year.  (Again, the shares were purchased with the proceeds from the sale of [REDACTED]).  After the sale of [REDACTED], the corporation was a shell; there was no business or inventory attached to it.  Due to the purchase of the trade name being sold, my [REDACTED]  asked if I wanted to retain the corporation and keep it in good standing, and that is when I began working on the inception of BQC.  . . . [B]etween September 2004 and December 2005, the shares were still retained by [REDACTED] because there was no activity and I was still developing my business plan for BQC.  On December 19, 2005 . . . I purchased all the shares in the corporation for [REDACTED]. 

[CDOT] references the proceeds prior to December 2005 being placed in the company’s accounts.  I did not have ownership of the company or accounts at this time.  [CDOT] also states that [REDACTED] does not appear to represent the true cost to capitalize the business and insinuates that the BQC had more value than [REDACTED] at the time that I purchased the shares.  The only value that BQC had was the corporation in name only.  That is why the shares were valued at one dollar.  BQC did not have any assets until I beg[an] negotiating in August 2006 with [REDACTED] and [REDACTED]. for the equipment and trailer.  I completed the purchase of the equipment and trailer in September and October of 2006.  The trailer and equipment are registered in my name and the business name. . . .  
Because I was employed prior to the purchase of the corporation, the funds used to buy the shares came from my own income.  I did not borrow the dollar from my husband, nor did he ask to be a shareholder of the company.  He relinquished all rights to BQC when he signed over his shares.  The bulk of our personal assets have always been held jointly with the exception of my [REDACTED]  former business, [REDACTED], and his shareholdings in [REDACTED]  and BQC which is owned solely by me. 
When I purchased the equipment . . . in October 2006, I used funds from an account that I had sole control of although it was held jointly in case of death of either spouse.  Additional funds came from cashing out a mutual fund and IRA. . .    As for the listed [REDACTED], I still regard that as a loan and would like BQC to pay back the money in the form of a loan payment if and when the business becomes profitable. 

§26.69(c) states: “The firm’s ownership by socially and economically disadvantaged individuals must be real, substantial, and continuing, going beyond pro forma ownership of the firm as reflected in ownership documents.  The disadvantaged owners must enjoy the customary incidents of ownership, and share in the risks and profits commensurate with their ownership interests, as demonstrated by the substance, not merely the form, of arrangements.”

§26.69(e) states: “The contributions of capital or expertise by the socially and economically disadvantaged owners to acquire their ownership interests must be real and substantial.  Examples of insufficient contributions include a promise to contribute capital, an unsecured note payable to the firm or an owner who is not a disadvantaged individual, or mere participation in a firm's activities as an employee.  Debt instruments from financial institutions or other organizations that lend funds in the normal course of their business do not render a firm ineligible, even if the debtor's ownership interest is security for the loan.”

The firm’s minutes indicate that your [REDACTED], [REDACTED], a non-disadvantaged individual, transferred his shares to you on December 19, 2005, however; no consideration for this transfer is mentioned.  Although you indicated that the firm’s value consisted of only the corporation’s name, there is no documentation contained in record to support your argument that the firm’s value was only [REDACTED].  You therefore, have failed to meet your burden of proof that your contribution of [REDACTED] is real and substantial within the meaning of §26.69.  
2.  The record contains an August 28, 2006, letter to you from [REDACTED] with [REDACTED], which indicates that [REDACTED] intended to sell its “Gamma” Mobile Voids Acceptance Testing Laboratory, including the trailer and associated testing apparatus, to BQC for [REDACTED].  [REDACTED] indicated that “BQC will purchase the trailer directly from [REDACTED]. for the price of [REDACTED].  The remainder, [REDACTED], for equipment . . . will be paid directly to [REDACTED].”  The record also contains a bill of sale for the lab and equipment valued at [REDACTED].  
There is no indication that your purchase of the firm’s equipment was made using your own funds.  You stated in your rebuttal letter that you regard the [REDACTED], as a loan you wish BQC to pay back if, and when the business becomes profitable.  This does not meet the requirements of §26.69(c), which requires your ownership in BQC to be “real, substantial, and continuing, going beyond pro forma ownership of the firm as reflected in the ownership documents.”
In addition, it appears that the purchase of equipment for the firm was accomplished from an account held jointly with [REDACTED], your non-disadvantaged [REDACTED].  This is not in accordance with §26.69(i) which states: “You must apply the following rules in situations in which marital assets form a basis for ownership of a firm: (1) When marital assets (other than the assets of the business in question), held jointly or as community property by both spouses, are used to acquire the ownership interest asserted by one spouse, you must deem the ownership interest in the firm to have been acquired by that spouse with his or her own individual resources, provided that the other spouse irrevocably renounces and transfers all rights in the ownership interest in the manner sanctioned by the laws of the state in which either spouse or the firm is domiciled.  You do not count a greater portion of joint or community property assets toward ownership than state law would recognize as belonging to the socially and economically disadvantaged owner of the applicant firm.  (2) A copy of the document legally transferring and renouncing the other spouse's rights in the jointly owned or community assets used to acquire an ownership interest in the firm must be included as part of the firm's application for DBE certification.”  Your husband is not deemed to have renounced his ownership interest in the firm simply by surrendering his shares to you.  The record does not contain any evidence that he renounced his ownership interest in BQC consistent with §26.69(i).
Substantial record evidence therefore, supports CDOT’s conclusion that your ownership in BQC is not real, substantial, and continuing, going beyond pro forma ownership of the firm as reflected in the ownership documents as required by the Regulation §26.69. 

CONTROL

§26.71(a) states: “In determining whether socially and economically disadvantaged owners control a firm, you must consider all the facts in the record, viewed as a whole.” 

§26.71(d) states: “The socially and economically disadvantaged owners must possess the power to direct or cause the direction of the management and policies of the firm and to make day-to-day as well as long-term decisions on matters of management, policy and operations.  (1) A disadvantaged owner must hold the highest officer position in the company (e.g., chief executive officer or president).  (2) In a corporation, disadvantaged owners must control the board of directors.  (3) In a partnership, one or more disadvantaged owners must serve as general partners, with control over all partnership decisions.” 

§26.71(e) states: “Individuals who are not socially and economically disadvantaged may be involved in a DBE firm as owners, managers, employees, stockholders, officers, and/or directors.  Such individuals must not, however, possess or exercise the power to control the firm, or be disproportionately responsible for the operation of the firm.” 
§26.71(g) states: “The socially and economically disadvantaged owners must have an overall understanding of, and managerial and technical competence and experience directly related to, the type of business in which the firm is engaged and the firm's operations.  The socially and economically disadvantaged owners are not required to have experience or expertise in every critical area of the firm's operations, or to have greater experience or expertise in a given field than managers or key employees.  The socially and economically disadvantaged owners must have the ability to intelligently and critically evaluate information presented by other participants in the firm's activities and to use this information to make independent decisions concerning the firm's daily operations, management, and policymaking.  Generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control.”  

§26.71(h) states: “If state or local law requires the persons to have a particular license or other credential in order to own and/or control a certain type of firm, then the socially and economically disadvantaged persons who own and control a potential DBE firm of that type must possess the required license or credential.  If state or local law does not require such a person to have such a license or credential to own and/or control a firm, you must not deny certification solely on the ground that the person lacks the license or credential. However, you may take into account the absence of the license or credential as one factor in determining whether the socially and economically disadvantaged owners actually control the firm.”
§26.71(j) states that “In order to be viewed as controlling a firm, a socially and economically disadvantaged owner cannot engage in outside employment or other business interests that conflict with the management of the firm or prevent the individual from devoting sufficient time and attention to the affairs of the firm to control its activities.  For example, absentee ownership of a business and part-time work in a full-time firm are not viewed as constituting control.  However, an individual could be viewed as controlling a part-time business that operates only on evenings and/or weekends, if the individual controls it all the time it is operating.”
1.  According to your résumé, you have been employed as a dental hygienist since July 1999.  You hold an Associates Degree in Dental Hygiene, and have attended [REDACTED] and [REDACTED].  From May 1999 to October 2004, you were a business assistant with your [REDACTED]  firm [REDACTED]), where you handled accounts receivables, accounts payable, invoicing, inventory, scheduling, and assisted in the lab with testing set-ups, logging samples, and human resources.  You indicated in your rebuttal letter that from May 1999 through October 2004, you were involved in [REDACTED] daily operations including soil, concrete, and asphalt testing on a part-time basis.  You also assisted in the lab and performed duties as a lab technician such as gradation, proctors, breaking concrete cylinders, and setting up soil samples for further testing.
It does not appear that you have the technical competence of performing the work of BQC without the assistance of others.  It appears substantial responsibility for the firm’s projects would need to be delegated to others who have yet to be hired.  While you indicated that your lab trailer is primarily for rent with or without staffing, and that you have previously managed rental property in the past, your experience suggests that your expertise is limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm.  This does not comport with §26.71(g), which states: “The socially and economically disadvantaged owners must have an overall understanding of, and managerial and technical competence and experience directly related to, the type of business in which the firm is engaged and the firm's operations. The socially and economically disadvantaged owners are not required to have experience or expertise in every critical area of the firm's operations, or to have greater experience or expertise in a given field than managers or key employees.  The socially and economically disadvantaged owners must have the ability to intelligently and critically evaluate information presented by other participants in the firm's activities and to use this information to make independent decisions concerning the firm's daily operations, management, and policymaking. Generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control.”  

2.  Pursuant to §26.71(h), licensing is one factor to take into account when determining your control of BCQ.  This section of the Regulation states: “If state or local law requires the persons to have a particular license or other credential in order to own and/or control a certain type of firm, then the socially and economically disadvantaged persons who own and control a potential DBE firm of that type must possess the required license or credential.  If state or local law does not require such a person to have such a license or credential to own and/or control a firm, you must not deny certification solely on the ground that the person lacks the license or credential. However, you may take into account the absence of the license or credential as one factor in determining whether the socially and economically disadvantaged owners actually control the firm.”

You attached to your rebuttal letter a certificate from the Rocky Mountain Asphalt Education Center that indicates you completed the Asphalt Technician Certification Program in the areas of laydown, plant materials control, and volumetrics and stability.  Pursuant to §26.89(f)(6), the Department’s decision is based on the status and circumstances of the firm as of the date of the recipient’s decision.  It appears that your certification in these areas was received after CDOT’s February 14, 2007, DBE certification denial decision, therefore; the Department will not consider this further.  
3.  According to CDOT’s January 11, 2007, on-site questionnaire, you work part-time (3 days a week) as a dental hygienist for a total of 24 hours per week.  You stated in your rebuttal letter to the Department that you work from 7 a.m. to 3 p.m. Monday through Wednesday, but work on BQC business Thursday through Sunday and in the evenings as needed.  You stated:  
I do not have employees; I have one trailer with asphalt testing equipment that is waiting to be place[d] on a CDOT job with an independent firm that I have no ties to, and that I may not even need to supply technicians because they may use their own employees.  My goal is to transition out of the dental field as BQC’s business increases.  

§26.71 (j) states that “In order to be viewed as controlling a firm, a socially and economically disadvantaged owner cannot engage in outside employment or other business interests that conflict with the management of the firm or prevent the individual from devoting sufficient time and attention to the affairs of the firm to control its activities. For example, absentee ownership of a business and part-time work in a full-time firm are not viewed as constituting control.  However, an individual could be viewed as controlling a part-time business that operates only on evenings and/or weekends, if the individual controls it all the time it is operating.” 

Although it appears that the firm does not currently have jobs in place, the record is unclear as to how you would be able to manage BQC’s affairs and control the firm’s operations if you are working as a dental hygienist.  You have therefore, not met your burden of proof that you are able to control BQC as required under §26.61(b).

4.  The record indicates that your [REDACTED], [REDACTED], a non-disadvantaged individual, is authorized to sign company checks with the firm’s account at [REDACTED].  The ability of [REDACTED] to obligate the firm comprises your ability to control BQC within the meaning of §26.71(e) which states: “Individuals who are not socially and economically disadvantaged may be involved in a DBE firm as owners, managers, employees, stockholders, officers, and/or directors.  Such individuals must not, however, possess or exercise the power to control the firm, or be disproportionately responsible for the operation of the firm.” 

Substantial record evidence therefore supports CDOT’s conclusion that you do not control BQC within the meaning of §26.71. 
Other Issues

1.  CDOT determined that BQC had not demonstrated its ability to operate as an independent business. The record indicates that you acquired the firm’s equipment from [REDACTED], and CDOT determined that because you have no technical experience in materials testing, you intend to hire [REDACTED] who is employed by [REDACTED] as the manager of its Colorado Springs Materials Testing Lab.  According to [REDACTED] résumé, she has 28 years of experience in materials testing and construction inspection and currently is responsible for oversight of all laboratory testing of asphalt, soils and concrete, and administration of all laboratory functions at [REDACTED]..  [REDACTED] holds various certifications in asphalt and concrete field and material testing/inspection and radiation safety.  

You indicated in your rebuttal letter that you have spoken with [REDACTED] about the possibility of her employment with BQC, but as of yet; the firm “has no need to hire employees.” You also indicated that BQC has not engaged in any type of business with [REDACTED] since the equipment purchase.  Without additional information concerning [REDACTED] role at the firm (which does not yet appear to exist), the Department will not address the firm’s independence further in this matter and is not making a determination concerning this element of your control of BQC.  
2.  You alleged in your rebuttal letter that CDOT should have conducted an additional site visit to the location where BQC’s equipment is stored since it is not stored at the site where the interview was conducted.  You alleged that this would have demonstrated that BQC was a viable business.  The Regulation §26.83(c) specifies the procedures recipients must following in making certification decisions.  Under §26.83(c)(1), recipients are required to perform an on-site visit to the offices of the firm and perform an on-site visit to job sites if there are such sites on which the firm is working at the time of the eligibility investigation.  In addition, under §26.83(c)(6), recipients must obtain or compile a list of equipment owned by or available to the firm, among other items.  CDOT conducted an on-site visit on January 11, 2007, and since it appears BQC is not operating on a current job-site, no additional on-site would have been required.  
In summary, the information provided cumulatively supports CDOT’s determination that Best Quality Compaction, Inc. does not meet the criteria as required for DBE certification under 49 CFR Part 26.  The company is, therefore, ineligible to participate as a DBE on CDOT’s Federal financially-assisted projects.  This determination is administratively final as of the date of this correspondence.

Sincerely,

Joseph E. Austin, Associate Director
External Civil Rights Programs Division

Departmental Office of Civil Rights

cc:  CDOT
