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August 31, 2007

CERTIFIED MAIL

RETURN RECEIPT REQUESTED
Reference No: 07–0129
Mr. Wesley Wong
Chairman

Demattei Wong Architecture

1555 Bayshore Highway, Suite 300

Burlingame, CA 94010
Dear Mr. Wong:

This is in response to the appeal that you filed on behalf of your firm, Demattei Wong Architecture (“DWA”).  We have carefully reviewed the material from the California Unified Certification Program (“CUCP”), San Mateo County Transit District (“SMCTD”) as well as the information you submitted on behalf of your firm, and have concluded that the denial of DWA’s certification as an eligible Disadvantaged Business Enterprise (DBE) under criteria set forth in 49 CFR Part 26 (“the Regulation”) is supported by substantial record evidence.

Your appeal is denied based upon our determination that substantial record evidence supports a conclusion that your contribution of capital to acquire your ownership interest in DWA was not real, substantial, and continuing as required by the Regulation §26.69.

Your appeal is also denied based upon our determination that substantial record evidence supports a conclusion that you do not possess the power to direct or cause the direction of the management and policies of the firm and to make day-to-day as well as long-term decisions on matters of management, policy and operations as required by the Regulation §26.71.

The specific reasons for the denial of your appeal include the following:

OWNERSHIP

§26.61(b) states: “The firm seeking certification has the burden of demonstrating to you, by a preponderance of the evidence, that it meets the requirements of this subpart concerning group membership or individual disadvantage, business size, ownership, and control.”

§26.69(c) states: “The firm’s ownership by socially and economically disadvantaged individuals must be real, substantial, and continuing, going beyond pro forma ownership of the firm as reflected in ownership documents.  The disadvantaged owners must enjoy the customary incidents of ownership, and share in the risks and profits commensurate with their ownership interests, as demonstrated by the substance, not merely the form, of arrangements.”

§26.69(e) states: “The contributions of capital or expertise by the socially and economically disadvantaged owners to acquire their ownership interests must be real and substantial.  Examples of insufficient contributions include a promise to contribute capital, an unsecured note payable to the firm or an owner who is not a disadvantaged individual, or mere participation in a firm's activities as an employee.  Debt instruments from financial institutions or other organizations that lend funds in the normal course of their business do not render a firm ineligible, even if the debtor's ownership interest is security for the loan.”

§26.69(f) states: “The following requirements apply to situations in which expertise is relied upon as part of a disadvantaged owner's contribution to acquire ownership:  (1) The owner's expertise must be -- (i) In a specialized field; (ii) Of outstanding quality; (iii) In areas critical to the firm's operations; (iv) Indispensable to the firm's potential success; (v) Specific to the type of work the firm performs; and (vi) Documented in the records of the firm. These records must clearly show the contribution of expertise and its value to the firm.   (2) The individual whose expertise is relied upon must have a significant financial investment in the firm.” 

1.  According to the firm’s February 27, 2007, DBE certification application, DWA was established in 1958 as Blunk Associates Architects.  You acquired your 51.43 percent ownership interest in the firm on February 5, 2007.  Messrs. [REDACTED], [REDACTED], and [REDACTED], (all non-disadvantaged individuals) possess 39.05, 4.76, and 4.76 percent ownership interest in the firm respectively.  The application indicates that your initial investment to acquire your ownership interest was through a stock purchase agreement for [REDACTED].  [REDACTED], DWA’s President, Chief Operating Officer and Treasurer, acquired a portion of his ownership interest in the firm in 1988 with [REDACTED], but his remaining shares were gifted to him by [REDACTED] at various times between 1989 and 2007.
The record contains two stock purchase agreements, each dated February 5, 2007: one between you and [REDACTED], and the second, between you and [REDACTED].  Under these agreements, you purchased 9 shares of common stock from [REDACTED] for [REDACTED], and 45 shares of common stock from [REDACTED] for [REDACTED].  You also executed two promissory notes for these amounts on February 5, 2007, payable in 5 years with no interest due to these individuals; as well as two stock pledge agreements wherein you pledged your shares as collateral.  

The record also contains the firm’s “Unanimous Written Consent of Directors,” dated February 5, 2007, in which the corporation resolved that the fair market value of each of the shares of stock sold to you is [REDACTED], per share “as determined by the board of directors in accordance with the valuation methodology originally prepared by the Corporation’s outside accounting firm. . . ”   

You stated in your June 4, 2007, rebuttal letter to the Department:
While [the Regulation] §26.69(e) states that an unsecured note payable to the firm is an insufficient contribution, my contribution totaling [REDACTED], is neither a mere promise to contribute nor an unsecured contribution.  The promissory notes are a binding obligation of personal liability.  The financial obligation they represent of nearly [REDACTED] is not de minimus.  The DWA stock I purchased as collateral for my personal liability under the promissory notes is more than adequate collateral.  The stock represents a controlling interest in an equity that had gross revenues of over [REDACTED], in 2006.  My personal financial commitment to DWA is assured given the personal liability of the promissory notes and the significant value of the collateral pledged. 

§26.69(c) states: “The firm’s ownership by socially and economically disadvantaged individuals must be real, substantial, and continuing, going beyond pro forma ownership of the firm as reflected in ownership documents.  The disadvantaged owners must enjoy the customary incidents of ownership, and share in the risks and profits commensurate with their ownership interests, as demonstrated by the substance, not merely the form, of arrangements.”

§26.69(e) states: “The contributions of capital or expertise by the socially and economically disadvantaged owners to acquire their ownership interests must be real and substantial.  Examples of insufficient contributions include a promise to contribute capital, an unsecured note payable to the firm or an owner who is not a disadvantaged individual, or mere participation in a firm's activities as an employee.  Debt instruments from financial institutions or other organizations that lend funds in the normal course of their business do not render a firm ineligible, even if the debtor's ownership interest is security for the loan.”

There is no indication in the record that you provided your own funds to acquire your ownership interest in DWA.  Rather, it appears that your shares of stock were given to you in exchange for your promise to pay Messrs. [REDACTED] and [REDACTED], using the shares as collateral in case of default.  You indicated during SMCTD’s April 26, 2007, on-site visit that this arrangement was made because you did not have the up front funds to purchase your shares.  You also indicated that the promissory notes were a way for you to pay the firm back for your percentage of stock ownership over time through a payment plan, but that no exchange of money has occurred.  This is not in accordance with the requirements of §26.69.  A promise to contribute capital is an example of an insufficient contribution under §26.69(e).  Furthermore, the stated amount for your shares of stock [REDACTED], per share) is not “substantial,” within the meaning of §26.69, given the firm’s gross receipts.  
2.  In her February 28, 2007, letter to [REDACTED] of SMCTD enclosing the firm’s DBE application, [REDACTED], DWA’s business manager stated:

Our company goes back to 1958, and has evolved into an architectural firm specializing in consolidated rental car facilities at airports and aviation architecture using the combined skills of Wesley Wong, AIA, and [REDACTED] AIA, who are both known nationally in their related fields.  [REDACTED] has been with this firm since 1984, creating the specialty of consolidated rental car facilities at airports throughout the country.  Wesley Wong was with [REDACTED], one of the largest architectural firms in the world, for over 20 years, where he headed their aviation department.  [REDACTED] and [REDACTED], when he was with [REDACTED], combined previously on consolidated rental car projects in [REDACTED], [REDACTED], and [REDACTED].  They made the decision to join forces to more efficiently provide architectural services to airports.  

You indicated in your rebuttal letter that your ownership interest in DWA was obtained in exchange for your expertise and you cite examples in your résumé to support your argument.  You stated:

My résumé shows the contribution of my expertise and its obvious value to the firm, and also shows clearly and convincingly that the transfer of ownership and control to me was made because of my expertise—and not for any other reason.  Furthermore, as indicated by my ownership of a majority of DWA’s shares, I have a “significant financial investment in the firm.”  If you fail to consider the contribution to DWA of my real and substantial expertise, then the business agreement through which I acquired my ownership interest makes little sense.  The only reason why I would leave a well paid, highly regarded position in a firm of national prominence to join a small highly specialized architectural and design firm would be to own a controlling interest in a firm that would perfectly complement my skills and experience.    
While your experience may be in the specialized field of architecture and critical to the firm’s operation and success, it does not appear to be documented in DWA’s records other than the references made by [REDACTED] in her February 28, 2007, letter.  This is insufficient to demonstrate that expertise constitutes a contribution to the firm in lieu of a capital investment.  This arrangement does not comport with the requirements of §26.69(f),which states: “The following requirements apply to situations in which expertise is relied upon as part of a disadvantaged owner's contribution to acquire ownership:  (1) The owner's expertise must be -- (i) In a specialized field; (ii) Of outstanding quality; (iii) In areas critical to the firm's operations; (iv) Indispensable to the firm's potential success; (v) Specific to the type of work the firm performs; and (vi) Documented in the records of the firm. These records must clearly show the contribution of expertise and its value to the firm.  (2) The individual whose expertise is relied upon must have a significant financial investment in the firm.” As stated above, it does not appear you have made a financial investment in the firm.  
3.  According to the firm’s February 5, 2007, “Amended and Restated Corporate Buy-Sell Agreement,” you are required to afford the firm’s other shareholders the right of first refusal if you intend to sell or transfer your shares.  The agreement also specifies the terms of the sale including the price of stock, which would be the fair market value with adjustments.  A customary incident of owning a firm is the ability of owners to sell shares at any time, to whomever they wish, and at a price they determine.  Your ability to enjoy this privilege appears compromised by the agreement.  DWA’s arrangement is therefore, contrary to §26.69(c), which states in part that “the disadvantaged owners must enjoy the customary incidents of ownership, and share in the risks and profits commensurate with their ownership interests, as demonstrated by the substance, not merely the form, of arrangements.”  
Substantial record evidence therefore, supports a conclusion that your ownership in DWA is not real, substantial, and continuing, going beyond pro forma ownership of the firm as reflected in the ownership documents; or that you enjoy the customary incidents of ownership as required by the Regulation §26.69. 

CONTROL

§26.71(a) states: “In determining whether socially and economically disadvantaged owners control a firm, you must consider all the facts in the record, viewed as a whole.” 

§26.71(c) states: “A DBE firm must not be subject to any formal or informal restrictions which limit the customary discretion of the socially and economically disadvantaged owners.  There can be no restrictions through corporate charter provisions, by-law provisions, contracts or any other formal or informal devices (e.g., cumulative voting rights, voting powers attached to different classes of stock, employment contracts, requirements for concurrence by non-disadvantaged partners, conditions precedent or subsequent, executory agreements, voting trusts, restrictions on or assignments of voting rights) that prevent the socially and economically disadvantaged owners, without the cooperation or vote of any non-disadvantaged individual, from making any business decision of the firm.  This paragraph does not preclude a spousal co-signature on documents as provided for in §26.69(j)(2).” 

§26.71(d) states: “The socially and economically disadvantaged owners must possess the power to direct or cause the direction of the management and policies of the firm and to make day-to-day as well as long-term decisions on matters of management, policy and operations.  (1) A disadvantaged owner must hold the highest officer position in the company (e.g., chief executive officer or president).  (2) In a corporation, disadvantaged owners must control the board of directors.  (3) In a partnership, one or more disadvantaged owners must serve as general partners, with control over all partnership decisions.” 

§26.71(e) states: “Individuals who are not socially and economically disadvantaged may be involved in a DBE firm as owners, managers, employees, stockholders, officers, and/or directors.  Such individuals must not, however, possess or exercise the power to control the firm, or be disproportionately responsible for the operation of the firm.” 

§26.71(h) states: “If state or local law requires the persons to have a particular license or other credential in order to own and/or control a certain type of firm, then the socially and economically disadvantaged persons who own and control a potential DBE firm of that type must possess the required license or credential.  If state or local law does not require such a person to have such a license or credential to own and/or control a firm, you must not deny certification solely on the ground that the person lacks the license or credential. However, you may take into account the absence of the license or credential as one factor in determining whether the socially and economically disadvantaged owners actually control the firm.”

§26.71(i)(1-2) state: “You may consider differences in remuneration between the socially and economically disadvantaged owners and other participants in the firm in determining whether to certify a firm as a DBE.  Such consideration shall be in the context of the duties of the persons involved, normal industry practices, the firm's policy and practice concerning reinvestment of income, and any other explanations for the differences proffered by the firm.  You may determine that a firm is controlled by its socially and economically disadvantaged owner although that owner's remuneration is lower than that of some other participants in the firm.  In a case where a non-disadvantaged individual formerly controlled the firm, and a socially and economically disadvantaged individual now controls it, you may consider a difference between the remuneration of the former and current controller of the firm as a factor in determining who controls the firm, particularly when the non-disadvantaged individual remains involved with the firm and continues to receive greater compensation than the disadvantaged individual.”
1.  According to the firm’s DBE certification application, DWA maintains offices in [REDACTED], [REDACTED], and [REDACTED].  The firm is engaged in the development of consolidated rental car facilities.  The application also indicates that you hold an architectural license from the State of Texas.  According to his résumé, [REDACTED], DWA’s President, Chief Operating Officer and Treasurer, is a registered architect in the following states: California, Colorado, Florida, Georgia, Idaho, Illinois, Michigan, Minnesota, Missouri, New York, North Carolina, Ohio, Oklahoma, Oregon, Tennessee, Texas, and Washington.  [REDACTED] is licensed in California, Arizona, Florida, Hawaii, Nevada, and Utah.  An undated listing of the firm’s consolidated rental car projects indicates that of the 24 projects listed, none were located in [REDACTED], the state wherein you possess your license to practice architecture and reside.  DWA’s DBE certification application indicates that the 3 largest contracts completed by the firm in the last 3 years were located in the states of [REDACTED].  Similarly, the 3 largest active jobs DWA is currently working on are located in the states of [REDACTED].  You stated in your rebuttal letter:

. . . [B]ecause the [CUCP] was concerned about my physical presence in Texas, I also wish to address the fact that this has no bearing on my management of DWA.  In fact, we are a national firm and our Texas office is centrally located to our offices in both Florida and California.  I travel extensively to fulfill the responsibilities of my position, but am in constant communication with DWA’s California office via telephone and email. . . 
My California license is irrelevant to the operations of DWA.  I have been licensed in Texas since 1985, and as noted above, have applied for a California license for a specific California project for which I would have a significant role.  Possessing a license in California, or any other state, while beneficial, is not necessary for me to fulfill my responsibilities as Chairman and CEO of DWA.  We would seek reciprocity registration in any state where DWA was not registered before pursuing a project in that state. . . . 

[T]he [CUCP’s] finding that [the] majority of DWA’s projects are inside the State of California is unsupported by substantial evidence.  As part of the application, DWA listed both the three largest contracts it completed in the past three years and the three largest active jobs it is currently working on.  None of these jobs are in California.  Two of the three largest jobs completed are in [REDACTED], with the third in [REDACTED].  Of the currently active jobs, they are in [REDACTED], [REDACTED], and [REDACTED].  DWA is a national firm and seeks work throughout the country.  In fact, we were just awarded a large project in [REDACTED].   

Although the firm has offices in 3 states, DWA’s base operations appear to be in California and it is this state in which DWA files its tax returns.  §26.71(d) states in part: “The socially and economically disadvantaged owners must possess the power to direct or cause the direction of the management and policies of the firm and to make day-to-day as well as long-term decisions on matters of management, policy and operations.”  It appears substantial responsibility for the firm’s projects have been delegated to [REDACTED], who works from the firm’s California location.  He also possesses the relevant licenses to practice architecture in those states that the firm has its largest past and current projects.  Under §26.71(h), licensing is one factor to take into account when determining your control of DWA.  This section of the Regulation states:

“If state or local law requires the persons to have a particular license or other credential in order to own and/or control a certain type of firm, then the socially and economically disadvantaged persons who own and control a potential DBE firm of that type must possess the required license or credential.  If state or local law does not require such a person to have such a license or credential to own and/or control a firm, you must not deny certification solely on the ground that the person lacks the license or credential. However, you may take into account the absence of the license or credential as one factor in determining whether the socially and economically disadvantaged owners actually control the firm.”

[REDACTED] also appears to be disproportionately responsible for the firm’s operations.  The DBE certification application indicates that he assists you with financial decisions, estimating and bidding, negotiating and contract executing, hiring/firing of management personnel, marketing/sales, and purchasing of major equipment.  He is also authorized to sign company checks and to make financial transactions.  
In addition, it is difficult to determine your role in the firm in relation to [REDACTED] despite your assertion that you travel extensively to various locations where DWA is working.  You both have similar titles listed in the firm’s February 14, 2007, “Unanimous Written Consent of the Directors.”  [REDACTED] is identified as the President, Chief Executive Officer, and Secretary; while you hold the titles of Chairman, Chief Operating Officer, and Treasurer.  However, according to the firm’s February 5, 2007, “Minutes of the Special Meeting of the Shareholders,” you are both “directors.”  Under Art IV, Sections 4.4 and 4.5, of DWA’s bylaws, the “Chairman” presides over Board meetings, while the “President” acts as the corporation’s chief executive officer and, subject to the Board’s control, has general supervision, direction and control of the firm’s business and affairs.  
You attached to your rebuttal letter the firm’s restated bylaws, which were adopted on May 30, 2007.  However, there appears to be no substantial change to these duties.  (In addition, the bylaws were revised after CUCP’s May 11, 2007, certification denial decision.  Pursuant to §26.89(f)(6), the Department’s decision is based on the status and circumstances of the firm as of the date of the recipient’s decision).  This is contrary to the §26.71(e), which states “Individuals who are not socially and economically disadvantaged may be involved in a DBE firm as owners, managers, employees, stockholders, officers, and/or directors.  Such individuals must not, however, possess or exercise the power to control the firm, or be disproportionately responsible for the operation of the firm.”  In addition, §26.71(f), states that the socially and economically disadvantaged owners of the firm may delegate various areas of the management, policymaking, or daily operations of the firm to other participants in the firm, regardless of whether these participants are socially and economically disadvantaged individuals.  Such delegations of authority must be revocable, and the socially and economically disadvantaged owners must retain the power to hire and fire any person to whom such authority is delegated.  The managerial role of the socially and economically disadvantaged owners in the firm's overall affairs must be such that the recipient can reasonably conclude that the socially and economically disadvantaged owners actually exercise control over the firm's operations, management, and policy.”  

2.  The CUCP’s April 26, 2007, on-site review report states that Messrs. [REDACTED] and [REDACTED], both non-disadvantaged individuals, are able to sign company checks with no restrictions.  CUCP also indicated that it reviewed 17 pages of the firm’s checks (4 checks per page), and all but one were signed by [REDACTED].  When the CUCP inquired about this, it appears you indicated that [REDACTED] signs most of the firm’s checks for convenience.  The record contains a “Unanimous Written Consent of Directors,” dated February 15, 2007, wherein Messrs. [REDACTED] and [REDACTED] are authorized to deposit and withdraw funds from DWA’s account(s) at [REDACTED].  The ability of Messrs. [REDACTED] and [REDACTED], both non-disadvantaged individuals, to obligate the firm comprises your ability to control DWA within the meaning of §26.71(e), which states: “Individuals who are not socially and economically disadvantaged may be involved in a DBE firm as owners, managers, employees, stockholders, officers, and/or directors.  Such individuals must not, however, possess or exercise the power to control the firm, or be disproportionately responsible for the operation of the firm.” 

3.  The record contains a list of salaries for DWA officers dated February 1, 2007, which indicates that you and Mr. [REDACTED] each receive $[REDACTED], while [REDACTED] receives [REDACTED] in remuneration.  Although you hold the title of Chairman and possess 51.43 percent interest in the firm, your remuneration is the same as [REDACTED], who has only 4.76 percent interest in DWA.  This is inconsistent with the Regulation at §26.69(c) which requires that the disadvantaged owner enjoy the customary incidents of ownership, and share in the risks and profits commensurate with their ownership interests.  
In addition, §26.71(i), states that “you may consider differences in remuneration between the socially and economically disadvantaged owners and other participants in the firm in determining whether to certify a firm as a DBE.  Such consideration shall be in the context of the duties of the persons involved, normal industry practices, the firm's policy and practice concerning reinvestment of income, and any other explanations for the differences proffered by the firm.  You may determine that a firm is controlled by its socially and economically disadvantaged owner although that owner's remuneration is lower than that of some other participants in the firm.  In a case where a non-disadvantaged individual formerly controlled the firm, and a socially and economically disadvantaged individual now controls it, you may consider a difference between the remuneration of the former and current controller of the firm as a factor in determining who controls the firm, particularly when the non-disadvantaged individual remains involved with the firm and continues to receive greater compensation than the disadvantaged individual.”   

[REDACTED] a former owner of DWA before you joined the firm, is licensed to practice architecture in several states where it appears a substantial portion of the firm’s work is being conducted.  His salary is an indication that his licensure is integral to the firm’s operations, yet you receive the same amount of remuneration.  Generally, a firm’s majority owner receives greater compensation than other participants in the firm, regardless of experience and skill level.  

4.  In its May 11, 2007, denial decision the CUCP determined that you do not control DWA due to restrictions in the firm’s February 5, 2007, “Voting Agreement.”  The CUCP alleged that you waived your shareholder rights to exercise control over the firm and that the agreement placed formal restrictions on your discretion to exercise control of the board.  Subsequent to the CUCP’s certification denial decision, DWA rescinded the agreement on May 30, 2007.  You provided a copy of the rescinded Voting Agreement with your rebuttal letter.  As stated above, the Department’s decision is based on the status and circumstances of the firm as of the date of the recipient’s decision.  In addition, the Department does not view the section of the previous agreement in a way similar to the CUCP.  We will therefore, not address this element of your control further for these reasons.
Substantial record evidence therefore supports the CUCP’s conclusion that you do not control DWA within the meaning of §26.71. 
In summary, the information provided cumulatively supports the CUCP’s May 11, 2007, determination that Demattei Wong Architecture does not meet the criteria as required for DBE certification under 49 CFR Part 26.  The company is, therefore, ineligible to participate as a DBE on CDOT’s Federal financially-assisted projects.  This determination is administratively final as of the date of this correspondence.

Sincerely,

Joseph E. Austin, Associate Director
External Civil Rights Programs Division

Departmental Office of Civil Rights

cc:  CUCP, SMCTD
