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July 26, 2007
CERTIFIED MAIL
RETURN RECEIPT REQUESTED
Reference No.:  07-0132
Ms. Cynthia S. Runge, Operating Manager
Bill Runge Trucking, LLC
451 Sweeney Road
Potsdam, NY 13676
Dear Ms. Runge:
This is in response to the appeal that you filed on behalf of your firm, Bill Runge Trucking, LLC (“BRT”).  We have carefully reviewed the material from the New York State Department of Transportation (“NYSDOT”) as well as that submitted by you and have concluded that the denial of  BRT’s certification as an eligible DBE under criteria set forth in 49 CFR Part 26 ("the Regulation") is supported by substantial record evidence.
Your appeal is denied based upon our determination that substantial record evidence supports NYSDOTs conclusion that control by you, the socially and economically disadvantaged owner, is not real, substantial and continuing as required by the Regulation. 

The specific reasons for the denial of your appeal include the following:
§26.71(g) requires a disadvantaged owner to have technical competence and experience directly related to the type of business in which the firm is engaged and the firm's operations. The disadvantaged owner is not required to have experience or expertise in every critical area of the firm's operations, or to have greater experience or expertise in a given field than managers or key employees. The disadvantaged owner must have the ability to intelligently and critically evaluate information presented by other participants in the firm's activities and to use this information to make independent decisions concerning the firm's daily operations, management, and policymaking. Generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control.
§26.71(j), In order to be viewed as controlling a firm, a socially and economically disadvantaged owner cannot engage in outside employment or other business interests that conflict with the management of the firm or prevent the individual from devoting sufficient time and attention to the affairs of the firm to control its activities. For example, absentee ownership of a business and part‑time work in a full‑time firm are not viewed as constituting control.  However, an individual could be viewed as controlling a part‑time business that operates only on evenings and/or weekends, if the individual controls it all the time it is operating.

The record indicates that you are the 51% owner and Operating Manager of BRT, a firm established in February 2005, to perform commercial trucking services hauling stone, sand, gravel and asphalt.  Your husband [REDACTED], non disadvantaged Vice Operating Manager owns the remaining 49%. 
The record evidence reveals that while you may be involved in the day-to-day operations of the business, your résumé does not substantiate that you have the technical ability or expertise to control the day-to-day critical operations of a trucking firm.  Specifically, your résumé indicates that from 1986 to 1993, you worked for [REDACTED] as a Real Estate Associate/Associate Broker.  From 1988 to 1993, you were co-owner of [REDACTED]  In 1979, you were an Assistant Manager at [REDACTED]  From 1977 to 1979, you worked at [REDACTED] as a Manager.  According to the record you have an Associate and BS Degrees in Business Administration from [REDACTED].  Further your résumé does not indicate that you had any prior experience in the trucking industry before acquiring BRT in 2005.  You list your qualifications to include expertise in spearheading effective fundraising initiatives, knowledge and expertise in team leadership and supervision, outstanding competence in communications, training, policy/procedures, public relations and conflict resolution.  
The individual associated with BRT who possesses the requisite experience and expertise to run a trucking business is your husband [REDACTED], the 49% owner.  [REDACTED] résumé lists his experiences to include Truck Driver, Grounds Maintenance, Equipment Operator, and Crew leader.  He also studied Fluid Power Maintenance at [REDACTED].  [REDACTED]also holds the required CDL License necessary to operate a trucking firm.  
The NYSDOT April 24, 2007, on-site investigation disclosed that [REDACTED], the non-disadvantaged owner of the firm, is the individual associated with the firm who has the required experience or expertise for each item of work requested.  The on-site review report revealed that you responded in response to the question, “[REDACTED]l: Tractor Trailer School, prior long haul experience, prior construction driving 17 years with two different construction companies.”

In your letter of rebuttal you stated:

It is true that I do not have a CDL.  I do not drive the sole business truck of my company. I am quite capable of obtaining these skills if necessary.  I do have a mechanical background and do understand the basic principals of engine and vehicle operations.  I do possess my own tools.  I have work on my own equipment when necessary.  I assisted my father in his garage and towing business.  I have driven a 23’ refrigerated truck with a 10 over/10 under gearing without previous experience, during rush hour traffic in the Washington, DC beltway, while employed with [REDACTED]. 
You further stated: 
I am limited physically from participating more fully in my business truck maintenance. I have [REDACTED].  I also have a [REDACTED] condition.  I do not have the strength I once had.  I am limited in my ability to lift.  My physical limitations mean that in my circumstances, it is prudent to delegate maintenance to others.  

While the record indicates that you may be involved in the day-to-day activities of the business, your résumé does not substantiate that you possess sufficient knowledge and experience directly related to the firm’s primary operations and have control of the critical activities on a day-to-day basis.  Further your résumé does not indicate that you had any prior experience in this type business before acquiring BRT in 2002.  
The record reveals that, you own and operate [REDACTED] which includes two other businesses, [REDACTED], a web-design, computer training and [REDACTED] business and [REDACTED], an on-line party supplies store.  The record reveals that you have been involved full time with these businesses since 2006.  The Department’s Regulation at 49 CFR §26.71(j) provides that “In order to be viewed as controlling a firm, a socially and economically disadvantaged owner cannot engage in outside employment or other business interests that conflict with the management of the firm or prevent the individual from devoting sufficient time and attention to the affairs of the firm to control its activities. For example, absentee ownership of a business and part‑time work in a full‑time firm are not viewed as constituting control.  However, an individual could be viewed as controlling a part‑time business that operates only on evenings and/or weekends, if the individual controls it all the time it is operating.” This type of absentee ownership does not meet the requirements of the Regulation. 

You further stated in your rebuttal letter:

I started [REDACTED], d.b.a. [REDACTED], in December of 2006 to supplement our household income.  It is true that a lot of time was spent during the start-up phase, as is customary in any type of business… [REDACTED] has taken up very little of my time.  It is a service I have offered. So far my services have generated income only one time.  I have done some computer training with others.  That has been as a volunteer, and mostly with members of my [REDACTED].  Since it is volunteer work, it can be stopped at any time.   

During the on-site review you stated that you spend 40% of the time on your trucking firm and the remaining 60% of the time on your two businesses.  

The Department has carefully reviewed the entire record in this matter.  In our opinion, NYSDOT has presented clear and convincing evidence to substantiate its decision to deny DBE Certification to BRT.
In summary, the information provided cumulatively supports a conclusion that BRT does not meet the criteria as required for DBE certification under 49 CFR Part 26.  The company is, therefore, ineligible to participate as a DBE on NYSDOT’s Federal financially assisted projects.  This determination is administratively final as of the date of this correspondence. 
Sincerely,
Joseph E. Austin, Associate Director
External Civil Rights Programs Division 
Departmental Office of Civil Rights 
cc:  NYSDOT

