PAGE  
4

October 22, 2007

CERTIFIED MAIL

RETURN RECEIPT REQUESTED
Reference No: 07–0135
Mr. George L. Cruz, AIA
Manager

Bollar Cruz Architects, LLC 

13 South Tejon Street

Suite 400

Colorado Springs, CO 80903
Dear Mr. Cruz:

This is in response to the appeal that you filed on behalf of your firm, Bollar Cruz Architects, LLC (“BCA”).  We have carefully reviewed the material from the Colorado Department of Transportation (“CDOT”) as well as the information you submitted on behalf of your firm, and have concluded that the denial of the firm’s certification as a Disadvantaged Business Enterprise (“DBE”) under criteria set forth in 49 CFR Part 26 (“the Regulation”) is supported by substantial record evidence.
Your appeal is denied based upon our determination that substantial record evidence supports a conclusion that that BCA is not an independent business within the meaning of §26.71. 
The specific reasons for the denial of your appeal include the following:

CONTROL

§26.61(b) states: “The firm seeking certification has the burden of demonstrating to you, by a preponderance of the evidence, that it meets the requirements of this subpart concerning group membership or individual disadvantage, business size, ownership, and control.”

§26.71(a) states: “In determining whether socially and economically disadvantaged owners control a firm, you must consider all the facts in the record, viewed as a whole.” 

§26.71(b) states: “Only an independent business may be certified as a DBE.  An independent business is one the viability of which does not depend on its relationship with another firm or firms. (1) In determining whether a potential DBE is an independent business, you must scrutinize relationships with non-DBE firms, in such areas as personnel, facilities, equipment, financial and/or bonding support, and other resources. (2) You must consider whether present or recent employer/employee relationships between the disadvantaged owner(s) of the potential DBE and non-DBE firms or persons associated with non-DBE firms compromise the independence of the potential DBE firm.  (3) You must examine the firm’s relationships with prime contractors to determine whether a pattern of exclusive or primary dealings with a prime contractor compromises the independence of the potential DBE firm.  (4) In considering factors related to the independence of a potential DBE firm, you must consider the consistency of relationships between the potential DBE and non-DBE firms with normal industry practice.” 

§26.71(m) states: “In determining whether a firm is controlled by its socially and economically disadvantaged owners, you may consider whether the firm owns equipment necessary to perform its work. However, you must not determine that a firm is not controlled by socially and economically disadvantaged individuals solely because the firm leases, rather than owns, such equipment, where leasing equipment is a normal industry practice and the lease does not involve a relationship with a prime contractor or other party that compromises the independence of the firm.” 

According to the firm’s February 2006 DBE certification application, BCA was established on December 16, 2003, and performs architectural planning, consulting, and interior design services.  You are the 51 percent owner of the firm, while [REDACTED]., a non-disadvantaged individual and the firm’s “alternate manager,” owns the remaining 49 percent of the firm.  
The record indicates that prior to establishing BCA, you owned and operated [REDACTED]. and; [REDACTED] owned [REDACTED]  According to CDOT’s October 26, 2006, Statement of Findings and Facts, [REDACTED] and [REDACTED] shared work under a joint venture agreement from 1994 to 2003, in which the firms shared fees (60 percent to [REDACTED], and 40 percent to [REDACTED]).  CDOT determined that the joint venture still has active projects, but were being completed and phased out.  BCA’s April 15, 2004, meeting minutes state:

[REDACTED] and [REDACTED] would maintain their current joint venture relationship and be responsible for general overhead, equipment and additional marketing expenses.  [REDACTED] and [REDACTED] will continue to operate as they have been for the past 8 years.  Current joint venture projects between [REDACTED] and [REDACTED] that are still active will continue on a 60 percent for [REDACTED] and 40 percent for [REDACTED] fee split. . . Potential clients as well as any new projects will be designated as BCA clientele.  Currently, all employees are employed by [REDACTED].  Under the new LLC joint venture, these employees will transition over to BCA.  The anticipated date for [REDACTED] employees to transfer over to BCA is July 1, 2004.  The total transfer of the new percentage split expenses (51%/49%) shall commence as of January 1, 2005.  The current [REDACTED] and [REDACTED] joint venture checking account will close officially on December 31, 2004.  

The firm’s April 4, 2005, meeting minutes state: “BCA is officially 100 percent operational as of January 1, 2005.  The total transfer of the new percentage split expenses (51%/49%) has commenced. . .[REDACTED] has started to purchase [REDACTED] office contents as of September 2004.”  

The record contains a Bill of Sale signed by [REDACTED] dated October 31, 2006, in which [REDACTED] sold office equipment, furnishings, and artwork to [REDACTED] for [REDACTED].  The record also contains a list of two items (a fax machine and a shredder) owned by BCA.  A note on this list states:

BCA shares an office with [REDACTED].  George Cruz is the President of [REDACTED].  He also owns 51 percent of BCA.  [REDACTED] owns the balance of equipment and furniture used in the day-to-day operations of [REDACTED] and allows BCA the use of such furniture and equipment.  

You indicated in your June 19, 2007, rebuttal letter to the Department that both [REDACTED] and [REDACTED] continue to exist because of tax and retirement issues that were ongoing before the formation of BCA.  However, the record indicates that [REDACTED] is in the process of buying [REDACTED] equipment and allows BCA to use these items without transferring ownership to BCA.      

According to the record, BCA does not appear to operate independently from [REDACTED] and [REDACTED], since both firms operate from the same office location as BCA.  [REDACTED] owns the equipment used by BCA; and there is no indication that BCA rents the items it uses.  In addition, although the joint venture projects (between [REDACTED] and BCA) may be phasing out, CDOT determined that there are active projects that are ongoing.  It is not normal industry practice to combine firms part way, yet each of you keep your former firms in operation for tax and retirement purposes.  In addition, while [REDACTED] may be purchasing the equipment from [REDACTED] on an ongoing basis, it still owns the equipment used by BCA.  §26.71(m) states, in part that: “In determining whether a firm is controlled by its socially and economically disadvantaged owners, you may consider whether the firm owns equipment necessary to perform its work.”  In this case, BCA does not appear to own enough equipment in order to perform its architectural work, but instead relies upon its relationship with both [REDACTED] (for equipment) and [REDACTED] (for ongoing joint venture projects).  This does not comport with §§26.71(b) and (m).  
Substantial record evidence therefore supports CDOT’s conclusion that BCA is not an independent business within the meaning of §26.71.  You have therefore, not met your burden of proof that you control BCA as required by §26.61(b).
Other Issues

According to Schedule K-1 of firm’s 2005 Federal Income Tax Return, the partners of BCA include [REDACTED] (51 percent) and [REDACTED] (49 percent).  To be eligible as a DBE, §26.69(a) requires that the firm be at least 51 percent owned by socially and economically disadvantaged individuals.  §26.73(e) describes scenarios wherein a firm is owned and controlled through a parent or holding company.  CDOT did not address the issue of whether BCA meets the requirements of the Regulation with respect to your ownership of the firm as opposed to interests held by [REDACTED] or [REDACTED] in its certification denial decision.  The Department therefore, will not address it further here; however it is an issue of concern.  
In summary, the information provided cumulatively supports CDOT’s determination that Bollar Cruz Architects, LLC does not meet the criteria as required for DBE certification under 49 CFR Part 26.  The company is, therefore, ineligible to participate as a DBE on CDOT’s Federal financially-assisted projects.  This determination is administratively final as of the date of this correspondence.

Sincerely,

Joseph E. Austin, Associate Director
External Civil Rights Programs Division

Departmental Office of Civil Rights

cc:  CDOT
