 
 
 
 
 
 
August 17, 2007
 
CERTIFIED MAIL
RETURN RECEIPT REQUESTED
 
Reference No.:  07-0146
 
Ms. Jo Ann Tuttle
President
JAT Consulting Services, Inc.
1301 Shiloh Road
Kennesaw, GA  30144
 
Dear Ms. Tuttle:
 
This is in response to the appeal that you filed on behalf of your firm, JAT Consulting Services, Inc. (JAT).  We have carefully reviewed the material from the North Carolina Department of Transportation (NCDOT) as well as that submitted by you and have concluded that the denial of JAT’s certification as an eligible DBE under criteria set forth in 49 CFR Part 26 ("the Regulation") is supported by substantial evidence.
 
Your appeal is denied based upon our determination that substantial record evidence supports the NCDOT’s conclusion that you failed to cooperate with NCDOT officials during their investigation of JAT’s DBE eligibility, as required by 49 CFR Part 26 §26.109(c) of the Regulation.  The Regulation requires that firms wishing to be certified in the Department’s DBE program “are required to cooperate fully and promptly with DOT and recipient compliance reviews, certification reviews, investigations, and other requests for information.”
 
The record evidence reveals that NCDOT mailed the “Annual No Change Affidavit” and request for supporting documentation via certified letter to the firm on November 15, 2006.  The letter stated:  This letter is to remind you that the annual renewal of your certification with the Disadvantaged Business Enterprise program will be due on 12/6/2006.  To meet the requirements of the program, you must complete and return the enclosed documents, and submit copies of your most recent personal and business federal tax returns on or before your renewal date.  After not receiving a response, NCDOT sent a follow-up letter dated January 10, 2007, indicating that the information requested in its November 15, 2006, letter had not been received.  In its letter, NCDOT stated:  This letter is to inform you that the annual renewal of your certification with the Disadvantaged Business Enterprise program was due on 12/6/2006.  To meet the requirements of the program, you must complete and return the enclosed documents, and submit your most recent personal and business federal tax returns with 10 days of the date of this letter.   Your participation in the DBE program offers many benefits that will be lost if you do not comply with the program’s requirements.  
 
On January 29, 2007, NCDOT notified you via certified mail of its intent to decertify the firm.  The letter stated:  We have not received your annual affidavit, personal net worth statement, and business and personal tax returns which were due on 12/6/2006 as requested in our previous letters.  Consequently, it has been determined that there is reasonable cause to believe that your firm is ineligible for continued participation in the DBE program.  As of this correspondence, we are progressing to decertify your firm [for] failure to cooperate in accordance with 49 CFR 26.109 (c)…Your prompt response is of utmost importance.  You are reminded that if your firm is decertified, you must wait a year before reapplying for certification.  
 
Subsequently, on March 9, 2007, NCDOT notified you via certified mail, that JAT was decertified for failure to cooperate since you were non-responsive to its requests for information necessary to make a decision regarding the firm's eligibility.  The letter informed you that pursuant to §26.83 (j): “If you are a DBE you must provide to the recipient, every year on the anniversary of the date of your certification, an affidavit sworn to by the firm’s owners before a person who is authorized by state law to administer oaths or an unsworn declaration executed under penalty of perjury of the laws of the United States. This affidavit must affirm that there have been no changes in the firm's circumstances affecting its ability to meet size, disadvantaged status, ownership, or control requirements of this part or any material changes in the information provided in its application form, except for changes about which you have notified the recipient under paragraph (i) of this section. The affidavit shall specifically affirm that your firm continues to meet SBA business size criteria and the overall gross receipts cap of this part, documenting this affirmation with supporting documentation of your firm's size and gross receipts. If you fail to provide this affidavit in a timely manner, you will be deemed to have failed to cooperate under §26.109(c).  If you feel that your firm has been wrongfully decertified, you may appeal this decision in writing within thirty (30) days of the date of this correspondence…
 
On March 20, 2007, you sent a letter to NCDOT stating: This letter will confirm that we have submitted our company information for re-certification to North Carolina Department of Transportation by Federal Express for delivery on tomorrow’s date. Regrettably, earlier this year, we were very busy with clients and under-staffed in our office and failed to send in our re-certification package.  
 
On March 21, 2007, you sent another letter stating:  Please accept my apologies in not getting our response back to you in a timely manner.  Due to under-staffing in our office and a very busy client workload, we failed to send in our recertification package.  
 
By letter dated April 4, 2007, you sent a letter to the NCDOT requesting an appeal to the UCP’s decision to remove JAT from the active DBE Data bank. The appeal hearing was held on April 18, 2007.  On April 23, 2007, the Appeal Hearing Committee notified you that NCDOT’s decision was upheld.  
 
You state in your rebuttal letter:
 
Last year was a very difficult year for the firm because of the termination of a Partner.  Others in the office, especially myself, spent numerous hours over and beyond the normal work day to make sure that the Clients did not suffer or go lacking in any way.  In hindsight, we overlooked some of the important administrative tasks; therefore we are requesting your consideration of appeal to the North Carolina Department of Transportation decision.
It is important to note that the responsibility for establishing and maintaining DBE eligibility rests with the applicant firm, not the recipient.  You were afforded ample time to submit the additional information requested by NCDOT which was needed in order to make a determination as to whether your firm continued to meet the eligibility requirements.  However, your failure to respond to the recipient’s request for information resulted in NCDOT’s final decision.
The Regulation provides that DBE applicants cooperate fully with recipients by providing requested information in a timely manner. The record evidence reveals that NCDOT officials wrote to JAT on several occasions requesting that certain required documents for recertification be forwarded to the recipient for review.  Moreover, it appears that NCDOT officials took the appropriate steps to institute the procedures of the Regulation, and, therefore, we conclude, based upon substantial record evidence, that JAT did not cooperate with the recipient.  
 
Based on these findings, we have determined that JAT does not meet the requirements of the Department's Regulation 49 CFR Part 26.109 (c) which state, in part as follows: 
 
“Cooperation.  All participants in the Department's DBE program (including, but not limited to, recipients, DBE firms and applicants for DBE certification, complainants and appellants, and contractors using DBE firms to meet contract goals) are required to cooperate fully and promptly with DOT and recipient compliance reviews, certification reviews, investigations, and other requests for information. Failure to do so shall be a ground for appropriate action against the party involved (e.g., with respect to recipients, a finding of noncompliance; with respect to DBE firms, denial of certification or removal of eligibility and/or suspension and debarment; with respect to a complainant or appellant, dismissal of the complaint or appeal; with respect to a contractor which uses DBE firms to meet goals, findings of non-responsibility for future contracts and/or suspension and debarment).” 
 
In summary, the information provided, supports a conclusion that JAT does not meet the criteria as required for DBE certification under the Regulation and is therefore, ineligible to participate as a DBE on NCDOT’s Federal financially assisted transportation projects.  This determination is administratively final as of the date of this correspondence.                    
Sincerely,
 
 
 
Joseph E. Austin, Associate Director
External Civil Rights Programs Division 
Departmental Office of Civil Rights 
 
cc:  NCDOT 
 
 
 
 
 

