October 12, 2007

CERTIFIED MAIL

RETURN RECEIPT REQUESTED
Reference No: 07–0147

Mr. Marlon E. Branham

Owner/Manager

Branham Business Development, LLC

101 West Main Street

Mesa, Arizona 85201

Dear Mr. Branham:

This is in response to the appeal that you filed on behalf of your firm, Branham Business Development, LLC (“BBD”).  We have carefully reviewed the material from the City of Phoenix (“COP”) as well as the information you submitted on behalf of your firm, and have concluded that the denial of BBD’s certification as an eligible Disadvantaged Business Enterprise (DBE) under criteria set forth in 49 CFR Part 26 ("the Regulation") is justifiable.

Your appeal is denied based upon our determination that substantial record evidence supports COP’s conclusion that the firm has failed to cooperate with COP’s request for information.    

The specific reasons for the denial of your appeal include the following:

COOPERATION

§26.73(c) states: “DBE firms and firms seeking DBE certification shall cooperate fully with your requests (and DOT requests) for information relevant to the certification process. Failure or refusal to provide such information is a ground for a denial or removal of certification.” 

§26.109(c) states: “All participants in the Department’s DBE program (including, but not limited to, recipients, DBE firms and applicants for DBE certification, complainants and appellants, and contractors using DBE firms to meet contract goals) are required to cooperate fully and promptly with DOT and recipient compliance reviews, certification reviews, investigations, and other requests for information.  Failure to do so shall be a ground for appropriate action against the party involved (e.g. with respect to recipients, a finding of noncompliance; with respect to DBE firms, denial of certification or removal of eligibility and/or suspension and debarment; with respect to a complainant or appellant, dismissal of the complaint or appeal; with respect to a contractor which uses DBE firms to meet goals, findings of nonresponsibility for future contracts and/or suspension and debarment).”

The record evidence indicates that BBD was established in May 2006 and operates as Desert Errand Services.  After receiving the firm’s DBE certification application on May 7, 2007, COP requested in a letter dated May 25, 2007, that you provide your 2004 and 2005 Individual Income Tax Returns as well as your signed and notarized personal financial statement and résumé; the firm’s 2006 Corporate Tax Return, signed contracts, invoices or proposals, cancelled checks, and the firm’s operating agreement; and documentation describing the source of funds used to start the business.  COP provided you the opportunity to submit this information within 14 days or withdraw your application.  On July 3, 2007, COP denied your application for DBE certification for failure to cooperate with its requests for information pursuant to §26.73(c).

You indicated in your July 11, 2007, rebuttal letter to the Department that: (1) several of the items COP requested had already been sent along with the firm’s DBE certification application; (2) you attempted to clarify which items COP needed; and (3) BBD was a new business with no assets; and that any tax reporting was contained in the returns provided.  You attached to your rebuttal letter copies of your personal financial statement (unnotarized), your Arizona drivers’ license and birth certificate, Individual Income Tax Returns for 2004 and 2005, and the firm’s Articles of Organization.  

§26.73(c) provides that applicant DBE firms shall cooperate with recipients by providing all requested documentation necessary to render a determination as to the firm’s eligibility for DBE status.  In addition, §26.109(c) states: 

“All participants in the Department’s DBE program (including, but not limited to, recipients, DBE firms and applicants for DBE certification, complainants and appellants, and contractors using DBE firms to meet contract goals) are required to cooperate fully and promptly with DOT and recipient compliance reviews, certification reviews, investigations, and other requests for information. Failure to do so shall be a ground for appropriate action against the party involved (e.g. with respect to recipients, a finding of noncompliance; with respect to DBE firms, denial of certification or removal of eligibility and/or suspension and debarment; with respect to a complainant or appellant, dismissal of the complaint or appeal; with respect to a contractor which uses DBE firms to meet goals, findings of nonresponsibility for future contracts and/or suspension and debarment).”
The record evidence supports COP’s conclusion that you have not cooperated fully with its request for information in accordance with the §§26.73(c) and §26.109(c).  The record does not contain any evidence that you attempted to mail the information to COP within the time provided. Although you have submitted some of COP’s requested information to the Department, this submission should have been made to COP, instead of attaching these items to your appeal.  Under §26.89(e), the Department makes its decision based solely on the entire administrative record.  The Department does not make a de novo review of the matter and does not conduct a hearing.  We will therefore, not undertake a review of the information you submitted to determine BBD’s DBE eligibility.    

In summary, the information provided cumulatively supports a conclusion that Branham Business Development does not meet the criteria as required for DBE certification under 49 CFR Part 26.  The company is, therefore, ineligible to participate as a DBE on COP's Federal financially-assisted projects.  This determination is administratively final as of the date of this letter. 

Sincerely,

Joseph E. Austin, Associate Director

External Civil Rights Programs Division 

Departmental Office of Civil Rights 

cc: City of Phoenix

