December 10, 2007

CERTIFIED MAIL

RETURN RECEIPT REQUESTED
Reference No.:  07-0150

Ms.Lindsey Hartwig

Dynamic Transport Services, Inc.

5480 LaCumbre Lane

Rockford, IL  61107

Dear Ms. Hartwig:

This is in response to the appeal that you filed on behalf of your firm, Dynamic Transport Services, Inc. (Dynamic).  We have carefully reviewed the material from the Illinois Department of Transportation (IDOT) as well as that submitted by you and have concluded that the denial of  Dynamic’s certification as an eligible DBE under criteria set forth in 49 CFR Part 26 ("the Regulation") is supported by substantial evidence.

Your appeal is denied based upon our determination that substantial record evidence supports IDOT’s conclusion that control by the disadvantaged owners, is not real, substantial and continuing as required by the Regulation. 

Your appeal is also denied based upon our determination that substantial record evidence supports IDOT’s conclusion that Dynamic is not an independent business as required by the Department’s Regulation. 

The specific reasons for the denial of your appeal include the following:

§26.71 (a) states, “In determining whether socially and economically disadvantaged owners control a firm, you must consider all the facts in the record, viewed as a whole.”

§26.71 (d), states, “The socially and economically disadvantaged owners must possess the power to direct or cause the direction of the management and policies of the firm and to make day‑to‑day as well as long‑term decisions on matters of management, policy and operations.” 

§26.71(g) states, “The socially and economically disadvantaged owners must have an overall understanding of, and managerial and technical competence and experience directly related to, the type of business in which the firm is engaged and the firm's operations.  The socially and economically disadvantaged owners are not required to have experience or expertise in every critical area of the firm's operations, or to have greater experience or expertise in a given field than managers or key employees.  The socially and economically disadvantaged owners must have the ability to intelligently and critically evaluate information presented by other participants in the firm's activities and to use this information to make independent decisions concerning the firm's daily operations, management, and policy making.  Generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control.”

According to the record, you are the 50% owner and President of Dynamic and Lauren Spitznas, your sister, owns the remaining 50% and is the Vice President of the firm.  You and Lauren Spitznas constitute the Board of Directors.  According to the record, Dynamic is a trucking firm established in May 2006, to perform construction services.

We have carefully considered your background and expertise as well as that of Lauren Spitznas with respect to your ability to control the day-to-day managerial and operational decisions of a trucking firm.  According to your résumé and other documents contained in the record, you have worked for [REDACTED] since January 2001, as a Page Assembler and Account Executive responsible for building yearbooks, taking care of all accounts, billing, book problems and answering questions form reps and schools.  From July 2002 to January 2004, you were a Cashier with [REDACTED] responsible for waiting on customers and handling money.  From March 2001 to December 2003 you worked for [REDACTED] and [REDACTED] as a Village Interrupter responsible for tour guide for groups, hostess for birthday parties and special events, historical research, site coordinator assistant for after school program and day camp counselor.  At the applicant firm you list your duties as dispatching, payroll, paying bills and soliciting business.  

Lauren Spitznas’ résumé indicates that she is a full-time high school student and has worked for [REDACTED] since March 2006, as a Grocery Checker and Customer Service Clerk.  Based on the record evidence, it does not appear that the two disadvantaged owners possess any training or experience directly related to the trucking industry.  Substantial record evidence supports IDOT’s decision that the socially and economically disadvantaged owners do not possess the power to direct or cause the direction of the management and policies of the firm and make day-to-day as well as long-term decisions on matters of its management, policy and field operations.  

You stated in your rebuttal:  

The disadvantaged owners feel it is important to realize they have been regularly exposed to the trucking business on an ongoing basis for over seven years via their father’s business.  While the applicants certainly have not operated their father’s business, healthy, close father/daughter relationships do exist.  It is through these relationships that a general understanding of the trucking businesses has been gained.  

The regulation clearly requires DBE owners to have an overall understanding of, and managerial and technical competence and experience directly related to the type of business in which the firm is engaged and the firm’s operations. 

The Regulation, 49 CFR Part 26.71(b), provides that “Only an independent business may be certified as a DBE.  An independent business is one the viability of which does not depend on its relationship with another firm or firms.  (1) In determining whether a potential DBE is an independent business, you must scrutinize relationships with non-DBE firms, in such area as personnel, facilities, equipment, financial and/or bonding support, and other resources.”  

IDOT determined that Dynamic is too dependent on [REDACTED], a firm in a similar line of business as the applicant firm.  The record reveals that [REDACTED] is owned by [REDACTED], a non-disadvantaged individual, and the father of both owners.  According to the record it appears that you are overly dependent on [REDACTED] and [REDACTED] in order to afford your firm the ability to operate as an on-going concern.  Specifically, Dynamic shares office space with [REDACTED], free of charge and is located in the home of [REDACTED] and Lauren Spitznas.  It is also noted that you, the disadvantaged owner, have unsecured loans in the amount of [REDACTED] borrowed from [REDACTED].  The record further reveals that Dynamic purchased a semi from L & L and also leases the necessary equipment equipment from [REDACTED] in order to run the business.  

You state in your rebuttal:

As of the date of this letter’s writing, all previous indebtedness to [REDACTED] and [REDACTED] has been retired.  No further loans of any nature between these parties are expected in the future.  

You further state:  

The fact that [REDACTED] office as well as Dynamic’s office are within the residence of Ms. Spitznas should not be an issue.  Dynamic’s office space is simply in her home office.  However, if this still viewed negatively, we have researched local office space availability to find plenty is available at reasonable rents.  Finally, as the application reflects no office equipment of [REDACTED] is used by Dynamic.  Since completion of the application, Dynamic has secured a computer and printer.  It should also be noted that Dynamic is no longer leasing a trailer from [REDACTED].  

The Department cannot consider changes in a firm that were made after the denial.  In addition, IDOT was not afforded the opportunity to review these new changes.  A firm with the above stated dependencies does not meet the eligibility requirements of the Regulation.

§26.71(j) states, “In order to be viewed as controlling a firm, a socially and economically disadvantaged owner cannot engage in outside employment or other business interests that conflict with the management of the firm or prevent the individual from devoting sufficient time and attention to the affairs of the firm to control its activities. For example, absentee ownership of a business and part‑time work in a full‑time firm are not viewed as constituting control.  However, an individual could be viewed as controlling a part‑time business that operates only on evenings and/or weekends, if the individual controls it all the time it is operating.”  

The record reveals that, you are employed full-time as a page assembler and account executive with the [REDACTED].  In addition, Laura Spitznas is a full time high school student and works approximately 15 hours per week as a checker at a grocery store.  This Department has consistently held that in demonstrating control, the disadvantaged owner of a participating firm must devote substantial time and attention (during working hours) to the day-to-day operations of the business.  If an individual is holding down another job that requires a full time commitment, or is involved in other outside business activities that prevent him/her from devoting full time and attention to the DBE firm, then that individual is obviously not in a good position to control the DBE business. 

In your letter of rebuttal you stated, 


This is a relatively new business incorporated May 2, 2006 and certainly required some additional effort in the beginning.  However, we believe that aspect is behind us.  As indicated above, it is our intention to keep this firm small in at least the near term.  Mrs. Hartwig does have a full time job and Ms. Spitznas will be a senior in high school this coming school year and envisions working approximately fifteen hours per week.” We do not believe that this type of absentee ownership meets the requirements of the Department’s Regulation.  

This arrangement is contrary to the intent of the Department’s program.  The Department has carefully reviewed the entire record as a whole in this matter.  In our opinion, the disadvantaged owners have not met their burden of proof in establishing control of the firm.  IDOT has presented clear and convincing evidence to substantiate its decision to deny DBE Certification to Dynamic.  It appears to the Department that non-disadvantaged individuals are disproportionately responsible for the success of this business.

In summary, the information provided cumulatively supports a conclusion that Dynamic Transport Services, Inc. does not meet the criteria as required for DBE certification under 49 CFR Part 26.  The company is, therefore, ineligible to participate as a DBE on IDOT’s Federal financially assisted projects.  This determination is administratively final as of the date of this correspondence. 

Sincerely,

Joseph E. Austin, Associate Director

External Civil Rights Programs Division 

Departmental Office of Civil Rights 

cc:  IDOT

