January 9, 2008

CERTIFIED MAIL

RETURN RECEIPT REQUESTED
Reference No.:  07-0154

Ms. Laura J. Pager

Gale Construction Company of Illinois

315 W. McDonough Street

Joliet, IL 60436

Dear Ms. Pager:

This is in response to the appeal that you filed on behalf of your firm, Gale Construction Company of Illinois (GCCI).  We have carefully reviewed the material from the Illinois Department of Transportation (IDOT), as well as that submitted by you and have concluded that the denial of  GCCI’s certification as an eligible DBE under criteria set forth in 49 CFR Part 26 ("the Regulation") is supported by substantial evidence.

Your appeal is denied based upon our determination that substantial evidence supports IDOT’s conclusion that control by the disadvantaged owner, is not real, substantial and continuing as required by the Regulation. 

The specific reasons for the denial of your appeal include the following: 

CONTROL

§26.61(b) states: “The firm seeking certification has the burden of demonstrating to you, by a preponderance of the evidence, that it meets the requirements of this subpart concerning group membership or individual disadvantage, business size, ownership, and control.”

§26.71(a) states: “In determining whether socially and economically disadvantaged owners control a firm, you must consider all the facts in the record, viewed as a whole.” 

§26.71(d) states “The socially and economically disadvantaged owners must possess the power to direct or cause the direction of the management and policies of the firm and to make day-to-day as well as long-term decisions on matters of management, policy and operations.

(1) A disadvantaged owner must hold the highest officer position in the company (e.g., chief executive officer or president).

(2) In a corporation, disadvantaged owners must control the board of directors.

(3) In a partnership, one or more disadvantaged owners must serve as general partners, with control over all partnership decisions.”

§26.71(e) requires that “Individuals who are not socially and economically disadvantaged may be involved in a DBE firm as owners, managers, employees, stockholders, officers, and/or directors.  Such individuals must not, however, possess or exercise the power to control the firm, or be disproportionately responsible for the operation of the firm.

§26.71(g) requires a disadvantaged owner to have technical competence and experience directly related to the type of business in which the firm is engaged and the firm's operations. The disadvantaged owner is not required to have experience or expertise in every critical area of the firm's operations, or to have greater experience or expertise in a given field than managers or key employees. The disadvantaged owner must have the ability to intelligently and critically evaluate information presented by other participants in the firm's activities and to use this information to make independent decisions concerning the firm's daily operations, management, and policymaking. Generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control.

§26.71(l), where a firm was formerly owned and/or controlled by a non-disadvantaged individual (whether or not an immediate family member), ownership and/or control were transferred to a socially and economically disadvantaged individual, and the non-disadvantaged individual remains involved with the firm in any capacity, the disadvantaged individual now owning the firm must demonstrate to you, by clear and convincing evidence, that (1) the transfer of ownership and/or control to the disadvantaged individual was made for reasons other than obtaining certification as a DBE; and (2) the disadvantaged individual actually controls the management, policy, and operations of the firm, notwithstanding the continuing participation of a non-disadvantaged individual who formerly owned and/or controlled the firm.

The record indicates that you are the 51% owner, President/Treasurer of GCCI, and [REDACTED], a non-disadvantaged individual, owns the remaining 49% and is the firm’s Vice President/Secretary.  According to the record, GCCI, a firm seeking certification in construction services, was originally established in January 1988, as a sole proprietorship under the name of [REDACTED] and solely owned by [REDACTED].  In 1996, you and [REDACTED] incorporated the firm and reopened the firm under its new name, GCCI.  

We have carefully considered your background and expertise with respect to your ability to control day-to-day managerial and operational decisions of the firm.  According to the firm’s onsite report, your responsibilities at GCCI include financial decisions, bidding, bonding, banking, payroll, union negotiating, hiring/firing, and purchasing major equipment.  From 1994 to May 1996, you worked for [REDACTED] in client services, responsible for customer service and administrative duties for asset management accounts, you also provided oversight of mutual fund clients and fund administration, prepared quarterly and year-end portfolios for high network clientele.  From 1985 to April 1994, you worked for [REDACTED], responsible for sales of fixed-income products, equities and mutual funds, and customer service.  From 1983 to 1985, you were a receptionist for [REDACTED], Attorneys.  The record further indicates that you have a Bachelor’s Degree from [REDACTED], a Masters of Public Administration from [REDACTED] and that you have several certifications for courses taken pertaining to the construction industry since 1998. 

IDOT determined that you disproportionately depend on a non-disadvantaged individual for his knowledge and background expertise, which is necessary to control the technical aspects of the firm’s operations.  The record reveals that [REDACTED], the non-disadvantaged owner, is the individual associated with the firm who has the technical ability and expertise to control the day-to-day activities of GCCI.  [REDACTED] has experience in all areas of the construction industry which includes estimating, bidding and field supervision.  Moreover, he was the sole owner of the firm for eight years before its restructuring in 1996.  [REDACTED] serves as the firm’s Vice President/Secretary and the General Superintendent on the firm’s jobs.  His résumé indicates that he has many years of experience in the critical aspects of its operations and manages and supervises key operations of the firm.  Specifically, from June 1979 to January 1996, he worked for several companies as a Union Carpenter.  His responsibilities included carpentry, scaffold erection, general labor construction and various railroad installations and carpentry duties.  From January 1988 to October 1991, he was the President/Owner of the applicant firm, formerly [REDACTED] responsible for removing and replacing asphalt and concrete driveways and excavation.  He is also the co-owner and Vice President of Pager/[REDACTED], Inc., a holding company for the applicant firm’s assets, in which you are the President.  His duties at GCC consist of jobsite supervision, field personnel supervision, and estimating and bidding and weekly jobsite safety meetings.  In addition he is also an owner/operator of heavy equipment.  His skills and experience include pile driving, carpentry, concrete installation, demolition, equipment operation, excavation, concrete forming, and bridge placement.  In addition, he is authorized to sign checks and make financial transactions in behalf of the firm.  

Your letter of rebuttal states:

I have been directing Gale Construction’s operations since 1996.  Eleven years of daily operations should be efficient technical experience.  I have completed course work for concrete construction, asphalt paving, concrete testing, and estimating…Although I had a previous career in finance, my resume from 1983 through 1996 should not be the only factor reviewed.  I wish to clarify that I started in finance as a secretary/receptionist and rose through the ranks to be an Assistant Vice President responsible for managing over 20 stockbrokers, their assistants and operations personnel.  Again, this can be verified through reference checks.  I also obtained several brokerage licenses.  I was able to transfer my management skills from one industry to another.  

While you may be involved in the day-to-day operations of the business, the record does not indicate that you had any prior experience directly related to the construction field other than the administrative duties.  The regulation clearly requires DBE owners to possess sufficient technical knowledge to enable him/her to control critical day-to-day operational decisions of their businesses.  

You further state in your letter of rebuttal:

[REDACTED] owned a sole proprietor business.  During that time he remained employed as a union carpenter.  As a sole proprietor, [REDACTED]e, completed two municipal projects between 1983-1992…In 1996 I joined [REDACTED] in business and took over daily operations and chose to concentrate long-term on municipal projects...My denial letter noted [REDACTED] is responsible for the jobsite safety meetings.  It is correct that he reviews safety procedures in the field.  However, I developed our safety program, require employees to read and sing authorizations of understanding the manual and order safety equipment and materials.  I continually update Gale Construction’s safety manual coordinating with the jobsite and my insurance company.  Keeping worker’s compensation claims to a minimum is important and Gale Construction has kept a clean record of no injuries for eleven years.  This has been a joint effort by both owners and not just field personnel…Regarding check writing, both Laura Pager and [REDACTED] have signature authority.  A review of our records will show that historically [REDACTED] rarely writes checks and when doing so they are for some minor supplies or equipment repairs in the field.  

Section §26.71(c) states “A DBE firm must not be subject to any formal or informal restrictions which limit the customary discretion of the socially and economically disadvantaged owners. There can be no restrictions through corporate charter provisions, by-law provisions, contracts or any other formal or informal devices (e.g., cumulative voting rights, voting powers attached to different classes of stock, employment contracts, requirements for  concurrence by non-disadvantaged partners, conditions precedent or subsequent, executory agreements, voting trusts, restrictions on or assignments of voting rights) that prevent the socially and economically disadvantaged owners, without the cooperation or vote of any non-disadvantaged individual, from making any business decision of the firm.” 

According to the Articles of Incorporation, both you and [REDACTED] constitute the Board of Directors of the firm.  However, in its certification denial letter, IDOT determined that you, the disadvantaged owner do not control the Board of Directors because the corporation's bylaws provide for management of the business and affairs of the corporation under the direction of the Board of Directors.  It also states that no action can be taken without the majority of the directors.  The firm’s bylaws contain the following provisions:

Article III § 1. General Powers-  The business and affairs of the Corporation shall be managed by its Board of Directors. 

Article III § 6.  Quorum- a majority of the number of director fixed by Section 2 of the Article III shall constitute a quorum for the transaction of business at any meeting of the Board of Directors, but if less than such majority is present at a meeting, a majority of the directors present at a meeting, a majority of the directors present may adjourn the meeting from time to time without further notice.  

Article III 7.  Majority Vote – the act of the majority of the directors present at a meeting at which a quorum is present shall be the act of the Board of Directors. 

You state in your letter of rebuttal:

Article III, Sections 6 and 7: Both Laura Pager and [REDACTED] are directors of Gale Construction Company of Illinois.  However, Laura Pager holds the majority stock thereby holding the majority/quorum votes.  The Director’s do not have equal control and votes.  Laura Pager, as majority owner, President and Director, can over-ride a decision by [REDACTED].  

This composition restricts you, the disadvantaged owner, from making management decisions without the cooperation of the non-disadvantaged owner. This arrangement is inconsistent with the control requirements of the Department's Regulation.  While we understand that since you are the majority stock holder that you can replace [REDACTED] on the Board of Directors, we believe it is highly unlikely given his importance to the firm.

In summary, the information provided cumulatively supports a conclusion that GCCI does not meet the criteria as required for DBE certification under 49 CFR Part 26.  The company is, therefore, ineligible to participate as a DBE on IDOT’s Federal financially assisted projects.  This determination is administratively final as of the date of this correspondence. 

Sincerely,

Joseph E. Austin, Associate Director

External Civil Rights Programs Division 

Departmental Office of Civil Rights 

cc:  IDOT
