January 9, 2008

CERTIFIED MAIL

RETURN RECEIPT REQUESTED
Reference No.:  07-0172

Ms. Cheryl Bunn

Bunn Hauling, Incorporated

6839 Flat Rock Road

Sims, NC  27880

Dear Ms. Bunn:

This is in response to the appeal that you filed on behalf of your firm, Bunn Hauling, Incorporated (Bunn Hauling).  We have carefully reviewed the material from the North Carolina Department of Transportation (NCDOT) as well as that submitted by you and have concluded that the denial of  Bunn Hauling’s certification as an eligible DBE under criteria set forth in 49 CFR Part 26 ("the Regulation") is supported by substantial evidence.

Your appeal is denied based upon our determination that substantial record evidence supports NCDOT’s conclusion that control by you, the disadvantaged owner, is not real, substantial and continuing as required by the Regulation. 

The specific reasons for the denial of your appeal include the following:

The record reveals that NCDOT denied your certification application on March 22, 2007.  You appealed to the NCDOT certification appeals committee on May 15, 2007, and the decision was upheld on May 29, 2007.  

§26.71(g) requires a disadvantaged owner to have technical competence and experience directly related to the type of business in which the firm is engaged and the firm's operations. The disadvantaged owner is not required to have experience or expertise in every critical area of the firm's operations, or to have greater experience or expertise in a given field than managers or key employees. The disadvantaged owner must have the ability to intelligently and critically evaluate information presented by other participants in the firm's activities and to use this information to make independent decisions concerning the firm's daily operations, management, and policymaking. Generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control. 

§26.71(h), if state or local law requires the persons to have a particular license or other credential in order to own and/or control a certain type of firm, then the socially and economically disadvantaged persons who own and control a potential DBE firm of that type must possess the required license or credential. If state or local law does not require such a person to have such a license or credential to own and/or control a firm, you must not deny certification solely on the ground that the person lacks the license or credential. However, you may take into account the absence of the license or credential as one factor in determining whether the socially and economically disadvantaged owners actually control the firm.

The record indicates that you are the 100% owner, President, of Bunn Hauling a firm established in 2004, to perform dump truck hauling services.  You and [REDACTED], your non-disadvantaged husband, are the officers of the firm.  

We have carefully considered your background with respect to your ability to control a trucking firm.  According to the record, at the applicant firm your responsibilities at Bunn Hauling consist of supervising and controlling all of the business affairs of the corporation, all funds and securities, preparing a true statement of the corporation’s assets and liabilities.  Specifically, your résumé indicates that you work for [REDACTED] as a Financial Planning Assistant. Your responsibilities include organizing and managing office administration by answering telephones, organizing file, prioritizing mail, and arranging appointments, designing and editing financial graphs of investment performance and maintaining office computer network system.  The record further indicates that you hold a Bachelor of Science Degree in Business, Accounting and Computer Information Systems from [REDACTED].  Your experience appears to be administrative in nature and does not indicate whether, you, the disadvantaged owner have the intricate knowledge or direct experience relating to dump truck hauling, the firm’s main line of work. 

NCDOT determined that you disproportionately depend on a non-disadvantaged individual for his knowledge and background expertise, which is necessary to control the technical aspects of the firm’s operations. The record reveals that [REDACTED], your non-disadvantaged husband and non-owner of the firm is the individual associated with the firm who has the technical ability and expertise to control the day-to-day activities of Bunn Hauling.  [REDACTED] has over 11 years of experience in this industry and is the operating supervisor of the firm and has the required CDL license to drive a dump truck.  Specifically, he is the Secretary for the applicant firm and manages [REDACTED], a firm owned by his father, [REDACTED].  The record further reveals that he also has experience in performing mechanical work on commercial vehicles.   

You state during the hearing:

While I do not have the CDL license or experience driving a dump truck, that was never my intentions.  I do, however, have other technical skills required to make my business a success.  I have the knowledge of my two dump trucks…And also, I feel like I have the educational experience to run my business as well.  I graduated cum laude from [REDACTED] in 2002 with three majors in business administration, accounting, and computer information systems.  I feel like my knowledge level is there and I can make this business a success.  In my prior work experience too, I’ve practiced running that business as well, so I am familiar with what it would take and to delegate responsibilities.  

While you appear to be involved in the day-to-day operations of the business, the record does not indicate that you have any prior experience directly related to the trucking industry other than the administrative duties.  The regulation clearly requires DBE owners to possess sufficient technical knowledge to enable him/her to control critical day-to-day operational decisions of their businesses.  

During the hearing the following exchange took place:

[REDACTED]]:  Can you tell me what your typical day is like?

Cheryl Bunn:  Well—

[[REDACTED]]:  As far as running the business and that.

Cheryl Bunn:  Uh-huh, yes.  The first thing in the morning – well, of course, the trucks are going out.  I do not oversee them going out in the morning.  They come home in the afternoon.  I have work for them, but that’s where [REDACTED], my husband, is already down there so when the trucks come in, he will tell them where to go.  And I collect the tickets and I’ll put it all in the computer and send out the bills, and that’s pretty much my—

[[REDACTED]]:  So you’re doing the administrative stuff?

Cheryl Bunn:  Well, for right now I am until I can get kind of more—once I get a license then I can do the bids and do more of that kind of line.  

[[REDACTED]]:  Do you ever to out on a jobsite?

Cheryl Bunn:  I have not had a chance to get on any this year.

You further stated during the hearing: “I do not have my CDL license and it was never my intentions to get a CDL license.  I have hired licensed CDL drivers for the trucks. And also keeping in with the minority business concept, both of the drivers are minorities…I have also spent hours riding with licensed drivers to oversee the whole hauling process from the loading and driving through the traffic to unloading the truck.”  

It appears that [REDACTED] is the person relied upon to perform crucial activities of the firm such as operating the dump truck and supervision of field staff.  It is important to note that, without [REDACTED] expertise and knowledge, it is doubtful that you, the disadvantaged owner would be able to exercise control of the firm without his input on substantive areas of the firm’s operations. 

Further, it appears that both, you and [REDACTED] share managerial responsibilities such as estimating and bidding, negotiating contract execution, field production supervision, hiring/ firing, and marketing/sales.  [REDACTED], a non-owner of the firm, also shares signature authority with you, the disadvantaged owner, and is authorized to write checks and make financial transactions in behalf of the firm.

It appears that you, the disadvantaged owner are responsible for all of the management and technical aspects of the job while a non-owner of the firm is responsible for all the labor and key functions.  The Department has determined that [REDACTED]., a non-disadvantaged person, is disproportionately responsible for control over Bunn Hauling’s day-to-day operations in at least equal measure to the disadvantaged owner, and that his technical expertise is relied upon and for the critical day-to-day operations of the firm. 

Under the Regulation §26.71(j) states, “In order to be viewed as controlling a firm, a socially and economically disadvantaged owner cannot engage in outside employment or other business interests that conflict with the management of the firm or prevent the individual from devoting sufficient time and attention to the affairs of the firm to control its activities.  For example, absentee ownership of a business and part‑time work in a full‑time firm are not viewed as constituting control.”  The record reveals that, you are employed full-time with the [REDACTED]. as a Financial Planning Assistant.  In your letter of rebuttal you stated, “I worked for [REDACTED] a Financial Advisor for Ameriprise Financial Services from June 1998 until October 20, 2006.  I was a key employee in [REDACTED] office until that time.  My duties included administrative and office management duties, but primarily focused on the development of financial plans for [REDACTED] clients…At the time of my application for DBE status and during the time of the on-site interview with [REDACTED] in December 2006, I was not employed with Ameriprise Financial Services…In mid-February, I was approached by [REDACTED] of Ameriprise Financial Services to assist him on a very limited basis with financial planning.” 

The Department has consistently held that in demonstrating control, the disadvantaged owner of a participating firm must devote substantial time and attention (during working hours) to the day-to-day activities in which the firm is engaged.  Substantial record evidence supports NCDOT’s determination that the disadvantaged owner does not devote sufficient time and attention to the affairs of the firm in order to be considered as controlling its activities.  We do not believe that this type of absentee ownership meets the requirements of the Department’s Regulation.

OTHER ISSUES

Bunn Hauling appears to have a close relationship with [REDACTED], a firm owned by your father-in-law and managed by your husband.  The record evidence reveals that [REDACTED] is a business engaged in a similar line of work as the applicant firm. Bunn Hauling subcontracts work to [REDACTED], to fulfill its hauling obligations to its customers. The record further reveals that you depend on [REDACTED], an employee of this non-disadvantaged firm, and that he is disproportionately responsible for the operation of Bunn Hauling. The record reveals that [REDACTED], has been employed with [REDACTED] for since 1996 as a dispatcher and truck driver.  Specifically, he has the required CDL license to drive Bunn Hauling’s trucks and is listed as the covered driver on the insurance.   Furthermore, [REDACTED] is the person authorized and relied upon to perform crucial activities of the firm.  He has dispatch authority and supervises your employees on the job site during your absence.  

It appears that you are overly dependent on a non-disadvantaged firm and employee of the firm in order to afford your firm the ability to continue as an on-going concern. These issues raise questions regarding your firm’s independence, however, since NCDOT did not raise it in their decision, we will not address it further at this time.

In summary, the information provided cumulatively supports a conclusion that Bunn Hauling, Incorporated does not meet the criteria as required for DBE certification under 49 CFR Part 26.  The company is, therefore, ineligible to participate as a DBE on NCDOT’s Federal financially assisted projects.  This determination is administratively final as of the date of this correspondence. 

Sincerely,

Joseph E. Austin, Associate Director

External Civil Rights Programs Division 

Departmental Office of Civil Rights 

cc:  NCDOT

