January 17, 2008

CERTIFIED MAIL

RETURN RECEIPT REQUESTED
Reference No: 07–0176

Mr. Esteban J. Garcia, CEM

President

Calvada Environmental Services, Inc. 

1560 Commerce Street, Unit D

Corona, CA 92880-1782

Dear Mr. Garcia:

This is in response to the appeal that you filed on behalf of your firm, Calvada Environmental Services, Inc. (“CES”).  We have carefully reviewed the material from the Orange County Transportation Authority (“OCTA”)—California Unified Certification Program (“CUCP”) as well as the information you submitted on behalf of your firm, and have concluded that the denial of CES’s certification as an eligible Disadvantaged Business Enterprise (“DBE”) under criteria set forth in 49 CFR Part 26 (“the Regulation”) is supported by substantial record evidence.

Your appeal is denied based upon our determination that substantial record evidence supports the CUCP’s conclusion that your contribution of capital to acquire your ownership interest in CES was not real, substantial, and continuing as required by the Regulation §26.69.

Your appeal is also denied based upon our determination that substantial record evidence supports CUCP’s conclusion that you do not possess the power to direct or cause the direction of the management and polices of CES and to make day-to-day as well as long-term decisions on matters of management, policy and operations as required by the Regulation §26.71.

The specific reasons for the denial of your appeal include the following:

OWNERSHIP

§26.61(b) states: “The firm seeking certification has the burden of demonstrating to you, by a preponderance of the evidence, that it meets the requirements of this subpart concerning group membership or individual disadvantage, business size, ownership, and control.”

§26.69(c) states: “The firm’s ownership by socially and economically disadvantaged individuals must be real, substantial, and continuing, going beyond pro forma ownership of the firm as reflected in ownership documents.  The disadvantaged owners must enjoy the customary incidents of ownership, and share in the risks and profits commensurate with their ownership interests, as demonstrated by the substance, not merely the form, of arrangements.”

§26.69(d) states: All securities that constitute ownership of a firm shall be held directly by disadvantaged persons.  Except as provided in this paragraph (d), no securities or assets held in trust, or by any guardian for a minor, are considered as held by disadvantaged persons in determining the ownership of a firm.  However, securities or assets held in trust are regarded as held by a disadvantaged individual for purposes of determining ownership of the firm, if -- (1) The beneficial owner of securities or assets held in trust is a disadvantaged individual, and the trustee is the same or another such individual; or (2) The beneficial owner of a trust is a disadvantaged individual who, rather than the trustee, exercises effective control over the management, policy-making, and daily operational activities of the firm. Assets held in a revocable living trust may be counted only in the situation where the same disadvantaged individual is the sole grantor, beneficiary, and trustee. 

§26.69(e) states: “The contributions of capital or expertise by the socially and economically disadvantaged owners to acquire their ownership interests must be real and substantial.  Examples of insufficient contributions include a promise to contribute capital, an unsecured note payable to the firm or an owner who is not a disadvantaged individual, or mere participation in a firm's activities as an employee.  Debt instruments from financial institutions or other organizations that lend funds in the normal course of their business do not render a firm ineligible, even if the debtor's ownership interest is security for the loan.”

According to the firm’s February 14, 2006, DBE certification application, CES was established in October 2001 and performs environmental consulting, land surveying, and civil engineering.  The application indicates that you purchased the firm from [REDACTED], [REDACTED], and [REDACTED] on January 1, 2005.  You stated that “the company was gifted to [them] by [REDACTED]and [REDACTED] in 2003.”  Your initial investment for your 75 percent ownership in CES is listed as [REDACTED] in the form of a stock purchase agreement.  CES’ Vice President and Secretary, [REDACTED] (a non-disadvantaged individual), owns the remaining 25 percent of the firm, which he acquired with a cash contribution of [REDACTED]. ([REDACTED] purchase agreement or other documents concerning his acquisition of his 25 percent interest in the firm are not contained in the record).  

According to a stock purchase agreement contained in the record, [REDACTED] sold you 500 shares of outstanding stocks for [REDACTED]; which you agreed to repay no later than January 1, 2010, at 5 percent simple interest.  You similarly agreed to purchase 3,500 shares of outstanding stock from [REDACTED] and [REDACTED]
[1] for [REDACTED] each, with the same agreement and repayment terms.  The shares of stock transferred to you comprise the security for the corresponding promissory notes that are dated January 1, 2005.  

You stated in your March 8, 2006, letter to CUCP:

On January 1, 2005, I purchased the company, along with [REDACTED] for [REDACTED].  I own 75 percent and [REDACTED] owns 25 percent.  As part of the purchase, I signed a stock purchase agreement with the three shareholders at the time ([REDACTED], [REDACTED], and [REDACTED]).  I also signed a Security Agreement and Security Promissory Note in which the note is secured by the shares.  The note must be paid off by January 1, 2010.  I have agreed to a 5.50 percent simple interest note. . .We will not receive the stock certificates until we have completed paying our notes, at which time they will be signed and new certificates issued to [myself] and [REDACTED].  

1.  The record does not contain substantial evidence that you contributed your own funds to acquire your ownership interest in CES.  There is no record evidence indicating that you made payments on the promissory notes to [REDACTED], [REDACTED], or [REDACTED].  This is not in accordance with §26.69(e), which states: “The contributions of capital or expertise by the socially and economically disadvantaged owners to acquire their ownership interests must be real and substantial.  Examples of insufficient contributions include a promise to contribute capital, an unsecured note payable to the firm or an owner who is not a disadvantaged individual, or mere participation in a firm's activities as an employee.” 

Your arrangement with the firm’s prior owners wherein you must pay them before you are able to obtain your shares is a “promise to contribute capital”, which is specifically cited in §26.69(e) as unacceptable.  

2.  You further stated in your August 13, 2007, rebuttal letter to the Department:

[CUCP] alludes to the assumption that because the stock certificates are in the name of the individuals we purchased from that I do not retain title, which is inaccurate.  I have a purchase agreement, security agreement, and promissory note providing ownership.  I have made payments toward the principal of said stocks.  I am simply making payments on the stock.  This is no different than vehicle ownership, as I own my car and make my payments to the bank; I am the registered owner, not the bank.  Stock is not held in trust, nor is it gifted.

This is not in accordance with §26.69(d), which states in part that “All securities that constitute ownership of a firm shall be held directly by disadvantaged persons.”  

The intent of the program is to look to a disadvantage owner’s contribution at the inception of a firm.  The preamble to the Department’s Regulation states: “there are some ownership issues (e.g., concerning stock options and distribution of dividends) that SBA addresses in some detail in its regulations (see 13 CFR Sec. 124.105 (c), (e), (f)) that were not the subject of comments to the DOT SNPRM. These issues have not been prominent in DOT certification practice, to the best of our knowledge, so we are not adding them to the rule. However, we would use the SBA provisions as guidance in the event such issues arise.”  The Small Business Administration’s Regulations at 13 CFR Part 124.105 states, in part: 

What does it mean to be unconditionally owned by one or more disadvantaged individuals?

An applicant or Participant must be at least 51 percent unconditionally and directly owned by one or more socially and economically disadvantaged individuals who are citizens of the United States, except for concerns owned by Indian tribes, Alaska Native Corporations, Native Hawaiian Organizations, or Community Development Corporations (CDCs). 

(a) Ownership must be direct. 

Ownership by one or more disadvantaged individuals must be direct ownership. An applicant or Participant owned principally by another business entity or by a trust (including employee stock ownership trusts) that is in turn owned and controlled by one or more disadvantaged individuals does not meet this requirement.  However, ownership by a trust, such as a living trust, may be treated as the functional equivalent of ownership by a disadvantaged individual where the trust is revocable, and the disadvantaged individual is the grantor, a trustee, and the sole current beneficiary of the trust. . . 

(d) Ownership of a corporation. 

In the case of a concern which is a corporation, at least 51 percent of each class of voting stock outstanding and 51 percent of the aggregate of all stock outstanding must be unconditionally owned by one or more individuals determined by SBA to be socially and economically disadvantaged. . .

The term “unconditional ownership” is defined under 13 CFR §124.3 as: 

Ownership that is not subject to conditions precedent, conditions subsequent, executory agreements, voting trusts, restrictions on or assignments of voting rights, or other arrangements causing or potentially causing ownership benefits to go to another (other than after death or incapacity).  The pledge or encumbrance of stock or other ownership interest as collateral, including seller-financed transactions, does not affect the unconditional nature of ownership if the terms follow normal commercial practices and the owner retains control absent violations of the terms.

In this case, while you may have executed a purchase agreement, security agreement and promissory note, you do not have ownership of CES stock until you complete your payments to [REDACTED], [REDACTED], or [REDACTED].
2.  According to the firm’s 2004 profit and loss statement, the firm’s total income was [REDACTED], gross profit of [REDACTED], net income of [REDACTED], total assets of [REDACTED], [REDACTED] of total liabilities, and total equity of [REDACTED].  CES’s DBE certification application states that [REDACTED], a non-disadvantaged individual, acquired his ownership interest in the firm with a cash contribution of [REDACTED].  By comparing the total equity for the firm at the end of 2004 ([REDACTED]) with his contribution ([REDACTED]), it is apparent that he contributed a far greater amount than you for his share of the firm, i.e. —he paid cash and you did not appear to make any payments.  

This arrangement is not in accordance with the requirements of §26.69(c), that states, in part: “The firm’s ownership by socially and economically disadvantaged individuals must be real, substantial, and continuing, going beyond pro forma ownership of the firm as reflected which states, in part: in ownership documents.  It is also does not meet the requirements of §26.69(e), “The contributions of capital or expertise by the socially and economically disadvantaged owners to acquire their ownership interests must be real and substantial.”  

Substantial record evidence therefore, supports CUCP’s conclusion that your ownership in CES is not real, substantial, and continuing, going beyond pro forma ownership of the firm as reflected in the ownership documents as required by the Regulation §26.69. 

CONTROL

§26.71(a) states: “In determining whether socially and economically disadvantaged owners control a firm, you must consider all the facts in the record, viewed as a whole.” 

§26.71(d) states: “The socially and economically disadvantaged owners must possess the power to direct or cause the direction of the management and policies of the firm and to make day-to-day as well as long-term decisions on matters of management, policy and operations.  (1) A disadvantaged owner must hold the highest officer position in the company (e.g., chief executive officer or president).  (2) In a corporation, disadvantaged owners must control the board of directors.  (3) In a partnership, one or more disadvantaged owners must serve as general partners, with control over all partnership decisions.” 

§26.71(e) states: “Individuals who are not socially and economically disadvantaged may be involved in a DBE firm as owners, managers, employees, stockholders, officers, and/or directors.  Such individuals must not, however, possess or exercise the power to control the firm, or be disproportionately responsible for the operation of the firm.” 

§26.71(g) states: “The socially and economically disadvantaged owners must have an overall understanding of, and managerial and technical competence and experience directly related to, the type of business in which the firm is engaged and the firm's operations. The socially and economically disadvantaged owners are not required to have experience or expertise in every critical area of the firm's operations, or to have greater experience or expertise in a given field than managers or key employees. The socially and economically disadvantaged owners must have the ability to intelligently and critically evaluate information presented by other participants in the firm's activities and to use this information to make independent decisions concerning the firm's daily operations, management, and policymaking. Generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control.” 

§26.71(h) states: “If state or local law requires the persons to have a particular license or other credential in order to own and/or control a certain type of firm, then the socially and economically disadvantaged persons who own and control a potential DBE firm of that type must possess the required license or credential. If state or local law does not require such a person to have such a license or credential to own and/or control a firm, you must not deny certification solely on the ground that the person lacks the license or credential. However, you may take into account the absence of the license or credential as one factor in determining whether the socially and economically disadvantaged owners actually control the firm.” 

§26.71(i)(1) states, in part: “You may consider differences in remuneration between the socially and economically disadvantaged owners and other participants in the firm in determining whether to certify a firm as a DBE.  Such consideration shall be in the context of the duties of the persons involved, normal industry practices, the firm's policy and practice concerning reinvestment of income, and any other explanations for the differences proffered by the firm.”

1.  The firm’s DBE Certification Application indicates that CES applied for certification in the following NAICS codes: 541620 (Environmental Consulting), 541370 (Land Surveying Services), 541330 (Engineering Services), and 562910 (Remediation Services).  An Internet printout dated January 4, 2007, from the firm’s Website states:

CES was established by Esteban Garcia and [REDACTED] in October 2001 as a full service environmental consulting and engineering firm.  Since that time, CES has grown into a full service engineering firm, providing land surveying, civil engineering, and environmental consulting.  CES moved its primary corporate office. . .in November 2005—the same year Esteban and [REDACTED] purchased controlling interest in the company. . .CES has on staff, registered environmental assessors, certified engineering geologists, professional land surveyors, professional engineers, certified asbestos consultants, certified mold inspectors, certified industrial hygienists, and much more. . .Our commitment is to provide our clients with the most up-to-date in environmental, land surveying, and engineering technology and service available.    

You stated in your résumé, that you have “worked in the engineering field since 1998, where [you] trained as a land-surveying apprentice under the International Union of Operating Engineers Land Surveying Apprenticeship Program.”  You indicated that you operated various survey and engineering equipment and participated on survey and GPS crews performing construction staking, boundary surveys, topographic mapping, differential leveling, and other tasks.  In 1996, you indicated that you “began [your] carreer in the environmental field working for a large-scale remediation contractor and served on the management team responsible for commercialized in-situ electric heating technology. . .”  You further stated:



In 2001, Mr. Garcia along with [REDACTED] formed and initiated [CES] initially a division of Calvada Surveying, Inc. Since that time [I have] managed technical staff, performed and written/reviewed Phase I reports, SHPO and NEPA reports, NPDES permitting and compliance reports and services.  [I] have performed [and] managed mold assessment projects, worked on underground storage tank projects including upgrades, closures and provided oversight for [a] large-scale UST remediation project as well as projects for the U.S. Army Corps of Engineers.    

[My] duties and responsibilities [at CES] include project management and oversight, financial controls, report writing and review, financial and profit responsibility, overall corporate strategic direction/planning and management as well as financial analysis and marketing and business development.

You also indicated in your résumé that you have an Environmental Compliance Certification is pending, and that you hold certifications as a certified mold specialist “Environmental Assessment Association” (EAA), certified mold inspector (EAA),  certified residential mold inspector, certified environmental consultant (EAA), and a certified environmental manager (EAA).  The record contains Internet documents that appear to indicate that EAA courses are on-line seminars or home-study courses.  

You stated in an April 3, 2007, letter to the Department:

I am not required to have [a] license to run my business as established by state code for my business and have hired those individuals required to hold any license and make all decisions regarding the work we conduct, which is of a land surveying and environmental nature.  I have more than 17 years experience in this industry.  

The firm’s DBE certification application indicates that [REDACTED], the non-disadvantaged 25 percent owner, assists you with estimating and bidding and, negotiating and contract execution.  [REDACTED] is solely responsible for field/production operations supervision; whereas you are listed as solely controlling the firm’s financial decisions, hiring/firing of management personnel, office management, marketing/sales, and purchasing of major equipment.  [REDACTED] holds a license as a general engineering contractor.  His résumé states that he is the Director of Environmental Services for the firm, and “is responsible for the day-to-day management of technical, field, engineering, design and construction personnel.”  

The firm’s DBE certification application lists 3 of CES’ largest completed contracts: environmental consulting ([REDACTED]), land surveying ([REDACTED]), and environmental “consulting/survey” [REDACTED].  CES’s three active jobs the firm is currently working on are listed as methane monitoring, UST removal and soil disposal, and site demolition. CUCP’s site visit questionnaire indicates that the firm’s contract with T-mobile consists of a project scope involving architecture, engineering design, land, environment.  The report also lists a Caltrans project involving right-of-way, lead and asbestos assessment; as well as an “Empire Company” project dealing with land development, land surveying, and environmental tasks.  

CUCP lists details concerning 2 projects in which [REDACTED] signed various lead and asbestos survey assessment agreements and contracts.  

You stated in your August 13, 2007, rebuttal letter to the Department:

The three contracts on of which was [REDACTED] has generated over [REDACTED] in revenue in 2006–2007, and the other with [REDACTED] has generated over [REDACTED] in revenue in 2006–2007 are conveniently not mentioned in [CUCP’s] letter.  The Caltrans contract has a potential value of [REDACTED], but makes up less than 1 percent of revenue presently and all Caltrans contacts attributed less than [REDACTED] in revenue for my company during 2006–2007 of the same period as shown in our financials.  

The record contains several pages (dated March 7, 2006), listing the firm’s many projects and a description of the services CES provided.  The projects appear to be mainly environmental service related; however, some clearly involve land surveying.  Without more information, it is difficult to determine what proportion of CES’s work requires the services of a license holder.  CUCP’s site visit questionnaire lists the firm’s qualifying individuals as: [REDACTED] (registered geologist), [REDACTED] (land surveyor), [REDACTED] (registered geologist), [REDACTED] (structural engineer), and [REDACTED] (land surveyor).  

You stated in your August 13, 2007, letter to the Department:

The services we provide fall into several categories as stated by [CUCP], however, [CUCP] failed to list all NAICS codes that may be used to define our operation and explained during our on-site interview process and provided under previous documentation.  Some of these NAICS codes do not have licensing criteria. . .I know of no individual who is in operational control of a company that is licensed in every category that they work in.  This would require the person to be a PE, LS, CEG, and more. . .I maintain certificates as [a] certified mold inspector, certified mold specialist, certified environmental manager, certified environmental consultant, and a member of ASTM E50 Environmental Committee, and more. . .

I make the following daily managerial and operational decisions:

Administrative duties: Approve supply orders; determine company policy, develop, direct and enforce; maintain insurance; approve and purchase capital expenditures.

Financial/Accounting duties: Maintain all financial controls; approve expenditures; prepare corporate financials; maintain company line of credit; approve payables, sign all checks.

Technical/Operational duties: Schedule field activities; write and review reports; write technical articles for publication; conduct field activities, instruct personnel in job priorities and objectives; approve timesheets; oversee and manage office and field personnel; provide direction and QA/QC management.

Marketing and Sales duties: proposals and sales; approve new projects, negotiate contracts; manage staff.

Human resource duties: New hires, terminations, payroll

Executive Duties: Serve on Board of Directors; serve as President and Treasurer; company leadership and direction.  

According to CUCP’s June 13, 2007, site-visit questionnaire, you and [REDACTED] perform the same duties—“manage day-to-day operations; maintain and govern financial controls; supervise field and office staff; sign contracts; prepare proposals; accounting; conduct field activities, site walks, and communications.”  

You have not met your burden of proof in demonstrating that you meet the requirements of the Regulation §26.71(e) and (f).  These sections state:
§26.71(e): “Individuals who are not socially and economically disadvantaged may be involved in a DBE firm as owners, managers, employees, stockholders, officers, and/or directors.  Such individuals must not, however, possess or exercise the power to control the firm, or be disproportionately responsible for the operation of the firm.”  
§26.71(f): “the socially and economically disadvantaged owners of the firm may delegate various areas of the management, policymaking, or daily operations of the firm to other participants in the firm, regardless of whether these participants are socially and economically disadvantaged individuals.  Such delegations of authority must be revocable, and the socially and economically disadvantaged owners must retain the power to hire and fire any person to whom such authority is delegated.  The managerial role of the socially and economically disadvantaged owners in the firm's overall affairs must be such that the recipient can reasonably conclude that the socially and economically disadvantaged owners actually exercise control over the firm's operations, management, and policy.”  

[REDACTED] and others are identified as possessing licenses related to the firm’s work.  The Regulation §26.71(h) states:

“If state or local law requires the persons to have a particular license or other credential in order to own and/or control a certain type of firm, then the socially and economically disadvantaged persons who own and control a potential DBE firm of that type must possess the required license or credential. If state or local law does not require such a person to have such a license or credential to own and/or control a firm, you must not deny certification solely on the ground that the person lacks the license or credential. However, you may take into account the absence of the license or credential as one factor in determining whether the socially and economically disadvantaged owners actually control the firm.” 

As mentioned above, the record is unclear as to precisely the type of work CES performs.  In addition, your involvement in the activities of the license holders is unclear.  Pursuant to the Regulation §26.61(b), the firm seeking certification has the burden of demonstrating by a preponderance of the evidence, that it meets the requirements of the Regulation concerning control.  Although you indicated that some of the  NAICS codes the firm seeks to perform work in do not have licensing criteria, your list of duties stated in your August 13, 2007, letter to the Department indicates that the only field scheduling activities you conduct are to “write and review reports; write technical articles for publication; conduct field activities, instruct personnel in job priorities and objectives; approve timesheets; oversee and manage office and field personnel; provide direction and QA/QC management.”

Since your duties responsibilities vis-à-vis others at the firm are unclear, you have failed to meet your burden of proving that you meet the requirements of §26.71(g), which states: 

“The socially and economically disadvantaged owners must have an overall understanding of, and managerial and technical competence and experience directly related to, the type of business in which the firm is engaged and the firm's operations. The socially and economically disadvantaged owners are not required to have experience or expertise in every critical area of the firm's operations, or to have greater experience or expertise in a given field than managers or key employees. The socially and economically disadvantaged owners must have the ability to intelligently and critically evaluate information presented by other participants in the firm's activities and to use this information to make independent decisions concerning the firm's daily operations, management, and policymaking. Generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control.” 

2.  You stated in your August 13, 2007, rebuttal letter to the Department:
[CUCP] inaccurately states that as the majority owner of an S corporation, profit and losses “may be allocated” (are allocated) in proportion to shareholders interest in the business as witnessed by our K1. . .[A] Subchapter S Corporation passes profit and losses through the company to its shareholders at the end of the year in the form of a K1.  A 2005 and 2006 K1 was provided to [CUCP] showing that 75 percent of loss or profit was transferred to me as the majority shareholder in 2005 and 2006.  I addition, I receive other compensation and economic benefit not provided to [REDACTED] as the 25 percent shareholder. . .[CUCP] also falsely states that the economic benefit derived from the company is solely in the form of compensation.  

The firm’s K-1 documents for 2005 and 2006 indicate that CES reported a loss for [REDACTED] in 2006 ([REDACTED]) and a loss for you of [REDACTED].  In 2005, the firm recorded a profit for [REDACTED] and yourself of [REDACTED] and [[REDACTED], respectively.  The record contains a “Schedule of Salaries” for you and [REDACTED] for the years 2005 and 2006, which indicates that you both receive the same salary, bonus, and SEP profit sharing.  However, it appears that you were given [REDACTED] for “vehicle/expense,” each year; while [REDACTED] received [REDACTED] in 2005 and [REDACTED] in 2006, for this same item.  

While you indicate that you receive other compensation and economic benefit not provided to [REDACTED], this appears to be only in the form of vehicle/expense costs and in amounts not substantially different from [REDACTED].  It does not appear that you receive remuneration commensurate with your 75 percent ownership interest in CES.  This does not comport with §26.69(c), which states: “The disadvantaged owners must enjoy the customary incidents of ownership, and share in the risks and profits commensurate with their ownership interests, as demonstrated by the substance, not merely the form, of arrangements.”  In addition, §26.71(i)(1) states, in part: 

“You may consider differences in remuneration between the socially and economically disadvantaged owners and other participants in the firm in determining whether to certify a firm as a DBE.  Such consideration shall be in the context of the duties of the persons involved, normal industry practices, the firm's policy and practice concerning reinvestment of income, and any other explanations for the differences proffered by the firm.”

Substantial record evidence therefore, supports CUCP’s conclusion that you do not control CES within the meaning of §26.71. You have therefore, failed to meet your burden of proof in demonstrating, by a preponderance of the evidence, the firm meets the requirements of the DBE program pursuant to §26.61(b).  
In summary, the information provided cumulatively supports CUCP’s determination that Calvada Environmental Services, Inc. does not meet the criteria as required for DBE certification under 49 CFR Part 26.  The company is, therefore, ineligible to participate as a DBE on CUCP’s Federal financially-assisted projects.  This determination is administratively final as of the date of this correspondence.

Sincerely,

Joseph E. Austin, Associate Director

External Civil Rights Programs Division

Departmental Office of Civil Rights

cc:  CUCP (OCTA)


 [1] It appears that some time after this transaction, [REDACTED] took the last name of [REDACTED].  

�[1] It appears that some time after this transaction, [REDACTED] took the last name of [REDACTED].  





