January 17, 2008

CERTIFIED MAIL

RETURN RECEIPT REQUESTED
Reference No.: 07-0178

E. Stephen Williams, Esquire

Young Williams, P.A.

P.O Box 23059

Jackson, MI  39225-3059

Dear Mr. Williams:

This is in response to the appeal that you filed on behalf of your client, Terri Cochran of CCI, Inc. (“CCI”).  We have carefully reviewed the material from the Mississippi Department of Transportation (MissDOT) as well as that submitted by you and have concluded that the denial of  CCI’s certification as an eligible DBE under criteria set forth in 49 CFR Part 26 ("the Regulation") is supported by substantial evidence.

Your appeal is denied based upon our determination that substantial record evidence supports MissDOT’s conclusion that control by the disadvantaged owner, is not real, substantial and continuing as required by the Regulation.  

The specific reasons for the denial of your appeal include the following:

CONTROL

§26.71(e) requires that “Individuals who are not socially and economically disadvantaged may be involved in a DBE firm as owners, managers, employees, stockholders, officers, and/or directors.  Such individuals must not, however, possess or exercise the power to control the firm, or be disproportionately responsible for the operation of the firm.”

§26.71(g) requires “A disadvantaged owner to have technical competence and experience directly related to the type of business in which the firm is engaged and the firm's operations. The disadvantaged owner is not required to have experience or expertise in every critical area of the firm's operations, or to have greater experience or expertise in a given field than managers or key employees. The disadvantaged owner must have the ability to intelligently and critically evaluate information presented by other participants in the firm's activities and to use this information to make independent decisions concerning the firm's daily operations, management, and policymaking. Generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control.”

§26.71(h) state “If state or local law requires the person to have a particular license or other credentials in order to own and /or control a certain type of firm, then the socially and economically disadvantaged persons who own and/or control a potential DBE firm of that type must possess the required license or credential.  If state or local law does not require such a person to have such a license or credential to own and/or control a firm, you must not deny certification solely on the ground that the person lacks the license or credential.  However, you must take into account the absence of the license or credential as one factor in determining whether the socially and economically disadvantaged owners actually control the firm.”
The record information reveals that Mrs. Terri L. Cochran, a socially and economically disadvantaged individual, is the 100% owner and President of CCI, a firm established in 2000.  CCI is seeking certification in the area of Heavy Construction- site-prep, demolition and debris removal.  The Board of Directors consists of the disadvantaged owner and [REDACTED], the non-disadvantaged spouse of Mrs. Cochran.  [REDACTED] is also the Treasurer and a non-owner of the firm.

We have carefully considered the disadvantaged owner’s background and expertise as it relates to her ability to control the day-to-day managerial and operational decisions of this type of business.  Her résumé and other documents contained in the record indicate that Ms. Cochran’s duties at CCI primarily include office and finance management, which appear  administrative in nature.  She holds an Associate of Applied Science Degree from [REDACTED] where she majored in Banking and Financing Technology and minored in Business Management/Office Systems & Computer Technology.  The record also indicates that she works for [REDACTED], where she’s responsible for general office administration, accounting, and banking activities.  From 1999 to 2003, she worked for [REDACTED] as a Loan Closer responsible for originating secured and unsecured loans, preparing all loan documents and legal work; gathering information, such as Home & Vehicle Insurance, Attorney Work, Title Application, Flood determinations & Appraisals and assisting loan officers in preparing loans.  During this same time she worked as a Teller responsible for processed deposits, money orders, cashiers checks, wire transfers, and cash advances. 

 As President of CCI, Mrs. Cochran lists her duties to include all aspects of CFO (Accts. Receivable & Payable, payroll clerk), Contract Procurement, Bid Preparation and Submission, Material purchaser, marketing & sales.  

The record establishes that [REDACTED], a non-disadvantaged individual and non-owner of the firm is the individual who has the ability to run the day-to-day operations of a construction business.  He has many years of experience in the critical aspects of the firm’s primary operations.  Specifically, from 2003 to 2004, he worked for [REDACTED] as a site Foreman and Equipment Operator.  From 1997 to 1999, he worked as a Mechanical Engineering Technician for NAVO-U.S. Naval Oceanographical Office, Stennis Space Center.  [REDACTED] has a Degree in Machine Technology from [REDACTED].  His duties at CCI, is listed as Project Manager, Job Estimator, Equipment and Materials Purchaser, Contract Procurement and Equipment Operator.  According to the onsite report and other documents contained in the record, [REDACTED] is the person relied upon to perform crucial activities of the firm such as job estimates, field supervision and technical and field problems. The record information further reveals that the firm has a Mississippi State Contractor’s license and that [REDACTED] is the qualifying individual.  When asked, “Who sat for your contractor’s license?  Mrs. Cochran stated, “My husband actually sat for the contractor’s license which I explained before I could’ve sat for it, I have a two year old and a five year old so he had more quiet time to study for it.  He did sit for the license.”  

While the disadvantaged owner may have contributed to the success of CCI, her résumé does not substantiate that she has the background, technical ability or expertise directly related to the construction field, the firm’s primary line of business, beyond the administrative functions.  Pursuant to the Regulation §26.71g, you must possess an overall understanding of, and managerial and technical competence and experience directly related to, the type of business in which the firm is engaged and the firm’s operations.  In addition, during MissDOT’s April 19, 2007, on-site interview, Ms. Cochran described her duties and primary activities as follows: Office management, payroll, ordering materials, and contact with vendors.   

During MissDOT’s May 15, 2007, DBE Certification Meeting the following exchange took place: 

[MissDOT Representative]:  What is [REDACTED] primary duty? What does he normally do for the company?

Terri Cochran:  He likes to sit on a bulldozer.  That’s basically.  I don’t get on a bulldozer or a trac hoe.  When we need equipment we decide on that together and we make those decisions together and we look at all aspects of that he finds they type of equipment that we need.  I don’t, it’ll be like him selecting me a vehicle I guess, I don’t want him doing that, so anyway.  That’s what he does the best, he’s a good operator but when it comes to paperwork and soliciting jobs, I don’t mind him coming on the internet.  I just went through the hub zone course and I don’t mind doing that type of stuff, I get the payroll done and everything stayed on top and he doesn’t get the paperwork, he just like being on a piece of machine.  

[MissDOT Representative]: I know that a lot of the equipment is actually titled to him.

Terri Cochran:  Yeah, a lot of times that he would go out to purchase the thing and when they would title it, like the truck and stuff, they would make the title out to [REDACTED] and we would add CCI on their mainly for our insurance purposes.

It is important to note, without [REDACTED] and the required license, the firm would not be able to operate as a construction company.  Substantial record evidence therefore supports MissDOT’s conclusion that you do not have control of the firm within the meaning of the Department’s Regulation. 

Additionally, the firm’s DBE application and other documents contained in the record indicates that both [REDACTED] and Mrs. Cochran share the following responsibilities: estimating and bidding; negotiating and contract execution; hiring and firing; purchasing major equipment and; authorization to make financial transaction in behalf of the firm.  The disadvantaged owner is solely responsible for Office Management and Marketing/Sales. [REDACTED] is solely responsible for Field/Production Operations Supervision. [REDACTED], a non-owner, is authorized to sign checks on behalf of the firm.  

Mrs. Cochran’s letter of rebuttal states: 

The next paragraph states that some people “assume” that my husband is the President and I am his Secretary.  I acknowledge that some people may make this mistake because once again a woman is often not recognized in this line of business.  My duties in this business are just as important as having [REDACTED]r and our other six employees as operators.  In every business, I feel that everyone has to work together in order to get a job done…[REDACTED] has more responsibility than other employees because I trust him more because he is my husband…[REDACTED] does act as Treasurer for this business.  Every loan to CCI has been signed by Terri L. Cochran as President and [REDACTED] as Treasurer.  The MDOT Letter also states that I hold [REDACTED] as equal to myself.  To clarify this I hold [REDACTED], as Treasurer, equally responsible to make decisions for the best interest of CCI…I do control all of the office management, administration and bookkeeping functions related to CCI activities.  But I also perform and control other management functions of CCI as listed in the On Site Review of CCI performed by MDOT and included in Exhibit B to this letter and which should be a part of the administrative record submitted by MDOT on this appeal.  These other management functions include ordering materials, contact and relationships with vendors, hiring and firing of personnel, setting salaries, approving all disbursements, authorizing and signing loans, bidding and estimating projects, verifying all paperwork, signing contracts negotiating with prime contractors and subcontracting.   

We agree with MissDOT’s determination that the person with the overall understanding of, and technical competence and experience directly related to, the type of business in which the firm is engaged and the firm’s operations is [REDACTED].   The Department agrees that Ms. Cochran does not have control of the firm as required by the Department’s Regulation and CCI is at best a family-run and controlled business.  This is contrary to the intent of the Department’s Regulation.  

§26.71 (k)(2) states, “If you cannot determine that the socially and economically disadvantaged owners ‑‑ as distinct from the family as a whole ‑‑ control the firm, then the socially and economically disadvantaged owners have failed to carry their burden of proof concerning control, even though they may participate significantly in the firm's activities.”

MissDOT opined that because of [REDACTED] involvement it appeared that he was the person actually controlling the firm and that it was difficult to determine whether the socially and economically disadvantaged owner controlled the firm as distinct from the family as a whole. 

Ms. Cochran’s letter of rebuttal states:  

The MDOT letter cites and quotes 49 CFR 26.71(k)(2), again without any explanation for how the provision has any application to CCI…I own 100% of the stock of CCI.  It is difficult to understand how, I, as a woman, could possibly have more control of CCI.  49 CFR 26.71 (k)(1) permits my husband to “participate in the firm as a manager, employee, owner, or in another capacity” even though he is not himself socially and economically disadvantaged.  Further, the same section of the regulations requires that MDOT make its determination of my control of CCI “without regard to whether or not the other persons are immediate family members.”  I, distinct from my family, have the whole control of CCI; therefore, my family has no control as documented in my Articles of Incorporation.

The MissDOT has presented clear and convincing evidence to substantiate its decision to deny DBE Certification to CCI, Inc.  It appears to the Department that a non-disadvantaged individual and non-owner of the firm, is disproportionately responsible for the success of this business.

Under the Regulation at §26.71(i)(1), recipients may consider differences in remuneration between the socially and economically disadvantaged owners and other participants in the firm in determining whether to certify a firm as a DBE. Such consideration shall be in the context of the duties of the persons involved, normal industry practices, the firm's policy and practice concerning reinvestment of income, and any other explanations for the differences proffered by the firm. Recipients may determine that a firm is controlled by its socially and economically disadvantaged owner although that owner's remuneration is lower than that of some other participants in the firm. 

The Regulation requires that participating DBE owners enjoy the profits and losses of their businesses in a degree that is commensurate with their ownership interest.  The Department has reviewed the compensation paid to the disadvantaged owner and [REDACTED] and have concluded that Mrs. Cochran’s compensation is not commensurate with her ownership interest in the business.  According to the record the disadvantaged owner does not receive a salary, while [REDACTED] receives compensation in the amount of [REDACTED] a month.   

Mrs. Cochran stated in her letter or rebuttal:

I consider him to be an employee and because he sat for the licensing exam and I am required by law to keep him on the payroll.  I do not pay myself a payroll check because I own CCI, Inc.  

This arrangement is inconsistent with the Regulation at §26.69(c) which requires that the disadvantaged owner enjoy the customary incidents of ownership, and share in the risks and

Other Concerns

While MissDOT did not address the issue, it appears that Ms. Cochran also works for [REDACTED]  The record is not clear as to whether this is a full-time position and how it impacts her ability to operate CCI on a fulltime basis.  

In summary, the information provided cumulatively supports a conclusion that CCI, Inc. does not meet the criteria as required for DBE certification under 49 CFR Part 26.  The company is, therefore, ineligible to participate as a DBE on MissDOT’s Federal financially assisted projects.  This determination is administratively final as of the date of this correspondence. 

Sincerely,

Joseph E. Austin, Associate Director

External Civil Rights Programs Division 

Departmental Office of Civil Rights 

cc:  MissDOT

