January 15, 2008

CERTIFIED MAIL

RETURN RECEIPT REQUESTED
Reference No: 07–0179

Mr. Michael K. Daming, Esq.

Murphy Wasinger, LC

Magna Place, Suite 550

1401 S. Brentwood Boulevard

Saint Louis, Missouri 63144

Dear Attorney Daming:

This is in response to the appeal that you filed on behalf of your client, Cardinal Environmental Operations Corporation (“CEOC”).  We have carefully reviewed the material provided by the Missouri Unified Certification Program (“MUCP”), Lambert-St. Louis International Airport Authority (“STLIA”) as well as the information you provided, and have concluded that the decision by STLIA-MUCP to deny the firm’s certification as an eligible Disadvantaged Business Enterprise (“DBE”) under criteria set forth in 49 CFR Part 26 (“the Regulation”) is supported by substantial record evidence.

Your appeal is denied based upon our determination that substantial record evidence supports a conclusion that the disadvantaged business owner’s contribution of capital to acquire her ownership interest in CEOC was not real, substantial, and continuing as required by the Regulation §26.69.

Your appeal is also denied based upon our determination that substantial record evidence supports a conclusion that the disadvantaged business owner does not possess the power to direct or cause the direction of the management and polices of the firm and to make day-to-day as well as long-term decisions on matters of management, policy and operations as required by the Regulation §26.71.

The specific reasons for the denial of your appeal include the following:

OWNERSHIP

§26.61(b) states: “The firm seeking certification has the burden of demonstrating to you, by a preponderance of the evidence, that it meets the requirements of this subpart concerning group membership or individual disadvantage, business size, ownership, and control.”

§26.69(c) states: “The firm’s ownership by socially and economically disadvantaged individuals must be real, substantial, and continuing, going beyond pro forma ownership of the firm as reflected in ownership documents.  The disadvantaged owners must enjoy the customary incidents of ownership, and share in the risks and profits commensurate with their ownership interests, as demonstrated by the substance, not merely the form, of arrangements.”

§26.69(e) states: “The contributions of capital or expertise by the socially and economically disadvantaged owners to acquire their ownership interests must be real and substantial.  Examples of insufficient contributions include a promise to contribute capital, an unsecured note payable to the firm or an owner who is not a disadvantaged individual, or mere participation in a firm's activities as an employee.  Debt instruments from financial institutions or other organizations that lend funds in the normal course of their business do not render a firm ineligible, even if the debtor's ownership interest is security for the loan.”

§26.69(h)(1) states: “You must presume as not being held by a socially and economically disadvantaged individual, for purposes of determining ownership, all interests in a business or other assets obtained by the individual as the result of a gift, or transfer without adequate consideration, from any non-disadvantaged individual or non-DBE firm who is – (i) Involved in the same firm for which the individual is seeking certification, or an affiliate of that firm; (ii) Involved in the same or a similar line of business; or (iii) Engaged in an ongoing business relationship with the firm, or an affiliate of the firm, for which the individual is seeking certification.”

§26.69(h)(2) further states: “To overcome this presumption and permit the interests or assets to be counted, the disadvantaged individual must demonstrate to you, by clear and convincing evidence, that – (i) The gift or transfer to the disadvantaged individual was made for reasons other than obtaining certification as a DBE; and (ii) The disadvantaged individual actually controls the management, policy, and operations of the firm, notwithstanding the continuing participation of a non-disadvantaged individual who provided the gift or transfer.

§26.69(i) states: “You must apply the following rules in situations in which marital assets form a basis for ownership of a firm: (1) When marital assets (other than the assets of the business in question), held jointly or as community property by both spouses, are used to acquire the ownership interest asserted by one spouse, you must deem the ownership interest in the firm to have been acquired by that spouse with his or her own individual resources, provided that the other spouse irrevocably renounces and transfers all rights in the ownership interest in the manner sanctioned by the laws of the state in which either spouse or the firm is domiciled.  You do not count a greater portion of joint or community property assets toward ownership than state law would recognize as belonging to the socially and economically disadvantaged owner of the applicant firm.  (2) A copy of the document legally transferring and renouncing the other spouse's rights in the jointly owned or community assets used to acquire an ownership interest in the firm must be included as part of the firm's application for DBE certification.”

According to the firm’s December 18, 2006, DBE certification application, CEOC was established in April 1993 and performs asbestos and lead abatement, environmental remediation, mold remediation, soil/water remediation, UST/AST removal/installation, duct cleaning services, consulting services, site assessments, demolition and dismantling, mechanical insulation services, waste transportation and management, and 24-hour emergency response capabilities.  

Ms. Paula Milligan, CEOC’s President, and her spouse, [REDACTED], Vice President and a non-disadvantaged individual, are the 60 and 40 percent owners of the firm, respectfully.  The DBE certification application indicates Ms. Milligan and [REDACTED] acquired their respective ownership interests in the firm in November 1994 and July 1997 with a cash contribution of [REDACTED], and [REDACTED], respectively.  The application states: “Paula Milligan purchased 30 percent in November 1994.  [REDACTED] purchased 20 percent in November 1994.  Paula Milligan purchased 30 percent in July 1997, and [REDACTED] purchased 20 percent in July 1997.”

The record contains the following undated description of the Milligans’ purchase of CEOC:

CEOC was started in May of 1993.  There were three principal owners; [REDACTED].  Somewhere around November of 1993, [REDACTED] was asked to leave the company and signed over his rights to [REDACTED] and [REDACTED].  In 1994, [REDACTED] and Paula Milligan bought out [REDACTED] which gave them 50 percent ownership of CEOC.  In 1997, [REDACTED] and Paula Milligan then bought [REDACTED]50 percent.  CEOC was then set up with Paula Milligan as President (60 percent ownership) and [REDACTED] as Vice President (40 percent ownership).  

In his January 10, 2001, letter to the Board of Directors of the St. Louis Development Corporation, the firm’s accountant—[REDACTED] stated:

Originally, there were three owners.  In 1993, one owner left the company.  In 1994, Paula and [REDACTED] purchased 50 percent of the shares.  Paula Milligan during this time was performing her duties part-time in the evenings and weekends.  She did not receive paychecks during this time.  

In 1997, Paula and [REDACTED] acquired the remaining 50 percent of CEOC.  In late 1998, Paula began working full-time and assumed the role of President.  She handles all internal activities (i.e. payroll processing, purchasing, accounting, performs financial and administrative functions) and various external activities (i.e. proposal generation, sales, delivery of material, site visits, etc.) to operate and manage the company on a day-to-day basis.  

According to STLIA’s April 11, 2007, corporate profile contained in the record, Ms. Milligan indicated that: “Paula Milligan stated that [her] stock ownership was purchased with joint funds held by her and her husband.  She also stated that 60 percent of the funds were hers while 40 percent of the funds were [REDACTED].”  Similarly, you stated in your August 22, 2007, rebuttal letter to the Department:

Paula and [REDACTED] ultimately contributed [REDACTED], towards the purchase of CEOC.  Certain copies of checks evidencing these contributions have been provided; other have not been located by virtue of banking changes since the time of these contributions.  All of the money used for these contributions was drawn from a joint bank account held by Paula and [REDACTED].  

STLIA stated in its April 11, 2007, corporate profile that:

. . .[I]n late 1993, [REDACTED] redeemed his shares in CEOC thereby leaving [REDACTED] and [REDACTED] as the owners of the firm.  Subsequent to [REDACTED] departure from the firm, Paula Milligan states that in 1994 she and her husband, [REDACTED] jointly bought out and purchased 50 percent ownership of stock in CEOC from [REDACTED] in the amount of [REDACTED].  A review of documentation received reveals a contradiction between the transactions Paula Milligan states took place to acquire majority ownership in the firm.  A review of promissory notes provided in the record reveals that a promissory note was executed for the purchase [of] 100 shares of stock by [REDACTED] from [REDACTED] for $[REDACTED].  A second promissory note was executed for the same purchase only it was between Paula and [REDACTED] and [REDACTED].  (The only documentation provided in the record for the purchase of CEOC were cashiers checks from [REDACTED] to [REDACTED] for [REDACTED]).  

The 1994 buy-out of [REDACTED] allegedly gave Paula Milligan 30 percent ownership in the firm and [REDACTED] 20 percent ownership in CEOC.  Although the alleged majority owner in the business, Paula Milligan, per her résumé, did not become involved in the company until 1998. 

[The] record also revealed [that] in July 1997, Paula and [REDACTED] jointly purchased [REDACTED] 50 percent ownership interest in the company for [REDACTED].  This purchase allegedly resulted in an increase in Paula Milligan’s ownership interest to 60 percent and [REDACTED] increased to 40 percent.  Documentation received does not substantiate that Paula Milligan contributed any capital toward the purchase of [REDACTED] 50 percent ownership.  The only evidence contained in the record was the submission of two cashier’s checks for [REDACTED], remitted solely by [REDACTED] on July 23, 1997, and August 25, 1997. . .[I]t appears that [Paula Milligan’s] 60 percent ownership in the firm is the result of a gift/transfer of ownership from her husband, [REDACTED].  [REDACTED] solely provided the capital contribution necessary for him to enjoy at least 60 percent ownership in the firm. . . 

The record contains the following promissory notes and buy/sell agreements:

	
	Date 
	Promisor
	Promisee 
	Amount



	Promissory Note and Buy Sell Agreement (100 shares)


	10/1/1994
	[REDACTED]
	[REDACTED]
	[REDACTED]

	Promissory Note and Buy Sell Agreement (Paula 60 shares / [REDACTED] 40 shares)


	10/1/1994
	[REDACTED]
[REDACTED]
	[REDACTED]
	[REDACTED] [REDACTED]

	Promissory Note
	1/1/1995
	CEOC
	[REDACTED]
	[REDACTED]

	Promissory Note
	1/1/1995
	CEOC
	[REDACTED]
	[REDACTED]

	Promissory Note
	1/1/1996
	CEOC
	[REDACTED]
	[REDACTED]

	Promissory Note
	1/1/1996
	CEOC
	[REDACTED]
	[REDACTED]

	Promissory Note
	9/1/1997
	CEOC
	[REDACTED]
	[REDACTED]


The record contains copies of cashier’s checks to Messrs. [REDACTED] (11/1/94 [REDACTED]) and [REDACTED] (7/23/97 [REDACTED], 8/25/97 [REDACTED]) with [REDACTED] as the payor.  The record does not contain evidence that these amounts were provided by Ms. Milligan to the firm.  

§26.61(b) states: “The firm seeking certification has the burden of demonstrating to you, by a preponderance of the evidence, that it meets the requirements of this subpart concerning group membership or individual disadvantage, business size, ownership, and control.”  

There is no evidence in the record to support Ms. Milligan’s assertion that her assets were invested in the firm.  Rather, it appears that the [REDACTED] joint funds were used to capitalize the firm; and any funds Ms. Milligan may have contributed to repay the October 2004, promissory note to [REDACTED] (or others) cannot be distinguished from assets belonging to her non-disadvantaged spouse, [REDACTED].  Ms. Milligan’s ownership in CEOC therefore, appears to be a pro forma arrangement.  These circumstances are not in accordance with §26.69(c), which requires Ms. Milligan’s contribution to be real, substantial, and continuing, going beyond pro forma ownership of the firm as reflected in ownership documents.  
In addition, the arrangement is not in accordance with §26.69(h)(1)and (2) which state: 

“You must presume as not being held by a socially and economically disadvantaged individual, for purposes of determining ownership, all interests in a business or other assets obtained by the individual as the result of a gift, or transfer without adequate consideration, from any non-disadvantaged individual or non-DBE firm who is–(i) Involved in the same firm for which the individual is seeking certification, or an affiliate of that firm; (ii) Involved in the same or a similar line of business; or (iii) Engaged in an ongoing business relationship with the firm, or an affiliate of the firm, for which the individual is seeking certification.”

§26.69(h)(2): “To overcome this presumption and permit the interests or assets to be counted, the disadvantaged individual must demonstrate to you, by clear and convincing evidence, that–(i) The gift or transfer to the disadvantaged individual was made for reasons other than obtaining certification as a DBE; and (ii) The disadvantaged individual actually controls the management, policy, and operations of the firm, notwithstanding the continuing participation of a non-disadvantaged individual who provided the gift or transfer.”

Clearly, [REDACTED] remains involved in the firm as its Vice President; and, as stated below, Ms. Milligan does not control the firm as required by the Regulation.  

2.  The record contains an unnotarized, statement of ownership dated September 9, 2003, signed by the [REDACTED], which states: “Paula Milligan states that she is the majority shareholder of CEOC, holding 60 percent of the stock, and she has no intention of transferring these shares to [REDACTED].  [REDACTED] states that he owns forty of [CEOC] and that he has no intention of acquiring any additional shares of CEOC.”  You alleged in your rebuttal letter that this statement indicates that [REDACTED] renounced his interest in his wife’s shares in accordance with the Regulation §26.69(i).   

§26.69(i) states: “You must apply the following rules in situations in which marital assets form a basis for ownership of a firm: (1) When marital assets (other than the assets of the business in question), held jointly or as community property by both spouses, are used to acquire the ownership interest asserted by one spouse, you must deem the ownership interest in the firm to have been acquired by that spouse with his or her own individual resources, provided that the other spouse irrevocably renounces and transfers all rights in the ownership interest in the manner sanctioned by the laws of the state in which either spouse or the firm is domiciled.  You do not count a greater portion of joint or community property assets toward ownership than state law would recognize as belonging to the socially and economically disadvantaged owner of the applicant firm.  (2) A copy of the document legally transferring and renouncing the other spouse's rights in the jointly owned or community assets used to acquire an ownership interest in the firm must be included as part of the firm's application for DBE certification.”  

[REDACTED] statement that he has no intention of acquiring any additional shares of CEOC, does not adequately constitute a renouncement of his interest in his wife’s within the meaning of the Regulation §26.69(i).  [REDACTED] remains an owner in the firm; therefore, the Department is not clear on what he is renouncing. 

Substantial record evidence thus supports MUCP’s conclusion that Ms. Milligan’s ownership in CEOC does not meet the requirements of the Regulation §26.69. 

CONTROL

§26.71(a) states: “In determining whether socially and economically disadvantaged owners control a firm, you must consider all the facts in the record, viewed as a whole.” 

§26.71(c) states: “A DBE firm must not be subject to any formal or informal restrictions which limit the customary discretion of the socially and economically disadvantaged owners.  There can be no restrictions through corporate charter provisions, by-law provisions, contracts or any other formal or informal devices (e.g., cumulative voting rights, voting powers attached to different classes of stock, employment contracts, requirements for concurrence by non-disadvantaged partners, conditions precedent or subsequent, executory agreements, voting trusts, restrictions on or assignments of voting rights) that prevent the socially and economically disadvantaged owners, without the cooperation or vote of any non-disadvantaged individual, from making any business decision of the firm. This paragraph does not preclude a spousal co-signature on documents as provided for in §26.69(j)(2).” 

§26.71(d) states: “The socially and economically disadvantaged owners must possess the power to direct or cause the direction of the management and policies of the firm and to make day-to-day as well as long-term decisions on matters of management, policy and operations.  (1) A disadvantaged owner must hold the highest officer position in the company (e.g., chief executive officer or president).  (2) In a corporation, disadvantaged owners must control the board of directors.  (3) In a partnership, one or more disadvantaged owners must serve as general partners, with control overall partnership decisions.” 

According to the record, Ms. Paula Milligan was appointed an officer and director of CEOC on November 23, 1998.  The firm’s DBE certification application indicates that Paula and [REDACTED], a non-disadvantaged individual, are the sole officers of the company and were appointed in July 1997.  [REDACTED] is listed as the sole member of the Board of Directors.  CEOC’s bylaw’s contain the following provisions: 

Article III, Directors § 1: General Powers:  The business and affairs of the corporation shall be managed by its Board of Directors.

Article III, Directors §2: Number, Election, and Term:  The number of directors of the corporation shall be 2, each of whom shall be elected at the first annual meeting of the shareholders, and annually thereafter, for a term of one year, and each of whom shall hold office until his successor has been elected and has qualified.  

Article III, Directors §6.  Quorum: A majority of the Board of Directors shall constitute a quorum for the transaction of business at any meeting of the Board of Directors, provided that if less than a majority of the directors are present at said meeting, a majority of the directors present may adjourn the meeting from time to time without further notice.  

The record contains annual registration reports submitted to the Missouri Secretary of State for the years 2003-2007, which list both [REDACTED] and Ms. Milligan as directors.  In addition, the above bylaw provisions appear to limit Ms. Milligan’s control of CEOC, a firm managed by its Board of Directors.  Under Article III §6, [REDACTED] participation on the Board of Directors is necessary for the firm to have a quorum at Board of Directors meetings to transact business.  

This is not in accordance with §26.71(c), which states: 

“A DBE firm must not be subject to any formal or informal restrictions which limit the customary discretion of the socially and economically disadvantaged owners. There can be no restrictions through corporate charter provisions, by-law provisions, contracts or any other formal or informal devices (e.g., cumulative voting rights, voting powers attached to different classes of stock, employment contracts, requirements for concurrence by non-disadvantaged partners, conditions precedent or subsequent, executory agreements, voting trusts, restrictions on or assignments of voting rights) that prevent the socially and economically disadvantaged owners, without the cooperation or vote of any non-disadvantaged individual, from making any business decision of the firm. This paragraph does not preclude a spousal co-signature on documents as provided for in §26.69(j)(2).” 

Substantial record evidence thus supports MUCP’s conclusion that Ms. Milligan does not possess the power to direct or cause the direction of the management and policies of CEOC and to make day-to-day as well as long-term decisions on matters of management, policy and operations as required by the Regulation §26.71.
Other Issues

1. According to Ms. Milligan’s résumé, her responsibilities at CEOC are the “oversight of all aspects of company operations [including] day-to-day operations of the company.”  She is responsible for accounts payable and receivable, payroll, purchasing, and sales and marketing. Prior to joining CEOC, she was a service representative with [REDACTED] from 1988 to 1998, where her duties included “accurate and responsive guidance and service to policy holders for a variety of personal lines products, plans, and programs.  She also assisted sales representatives and managers with various projects and reports.  Ms. Milligan holds both a Missouri and Illinois Property and Casualty License.  She lists her skills as corporate management, personnel management, and customer relations; and her professional affiliations include the Regional Chamber and Growth Association and Air and Waste Management Association.  The record appears to indicate that Ms. Milligan held a “lead inspector” license and “risk assessor” licenses issued by the Missouri Department of Health and Senior Services.  On December 5, 2002, Safety Support Services, Inc. recertified Ms. Milligan as successfully completing a course examination for “Lead Risk Assessor Refresher;” however, the certificate appears to have expired.

The firm’s DBE certification application indicates that Ms. Milligan is solely responsible for the firm’s financial decisions, negotiating and contract execution, hiring/firing of management personnel, office management, and purchasing of major equipment.  STLIA’s April 10, 2007, site interview report identifies Ms. Milligan’s tasks and responsibilities as “bidding, sales, project management, personnel management, bookkeeping, banking, purchasing, insurance/bonding and marketing.”  You stated in your August 22, 2007, rebuttal letter to the Department that “Paula Milligan’s responsibilities as President, which require day-to-day control over CEOC clearly satisfies the “control” requirement of the [Regulation].”

It is unclear whether Ms. Milligan could direct the firm’s environmental remediation operations in the field, or that she has the expertise, experience, or technical skills necessary in these areas to control the daily operations of the firm’s activities or to evaluate information provided by subordinates.  Her duties appear administrative in nature and limited to office management, administration, bookkeeping, and employee relations.  This does not appear to be in accordance with §26.71(g).

2.  [REDACTED], a non-disadvantaged individual, is CEOC’s Vice President and has worked for the firm since 1993.  According to his résumé, [REDACTED] is also responsible for oversight of all aspects of firm operations, including “day-to-day operations of the company, development and maintenance of client relationships, all phases of contract project management, budgeting, quality assurance/control, etc.”  From 1987 to 1993, he was a project manager with [REDACTED] where his responsibilities included “management of environmental remediation projects [which included] asbestos abatement, lead decontamination, UST removal/closure, contaminated soil removal, mercury spill recovery and decontamination, herbicide recovery and decontamination, and waste transportation.”  Between 1985 and 1989, [REDACTED] was an AC&W specialist with the [REDACTED], where he set-up, maintained, and repaired AC&W radar; and assisted in chemical warfare and triage decontamination.  He holds several accreditations in the areas of asbestos inspection, lead abatement, and hazardous waste; among others.    
The firm’s DBE certification application indicates that [REDACTED] assists Paula Milligan with estimating and bidding, field/production operations supervision, and marketing/sales.  While STLIA’s site interview report states that Ms. Milligan indicated that she and [REDACTED] monitor job sites; the record appears to indicate that Ms. Milligan has delegated substantial field responsibility to her husband, [REDACTED], a non-disadvantaged individual. [REDACTED] possesses the experience and expertise necessary to complete the firm’s work and Ms. Milligan appears to rely upon him for his knowledge of the field and to oversee the firm’s activities.  This raises an issue of whether the firm meets the requirements of the Regulation §26.71(e) and (f).  

3.  The record indicates that [REDACTED] a non-disadvantaged individual, has the authority to sign checks on the firm’s account with [REDACTED].  According to STLIA’s April 10, 2007, site interview report, [REDACTED] is authorized to make and sign loan agreements for the firm.  The ability of [REDACTED] to sign checks and withdraw funds from CEOC’s accounts and obligate the firm appears to reflect his disproportionate control over CEOC’s operations.  This aspect of CEOC’s operations appears inconsistent with the requirements of §26.71(e).  

Since these issues were not made part of MCUP’s certification denial decision relative to Ms. Milligan’s control of CEOC; the Department will not address them further.

In summary, Cardinal Environmental Operations Corporation does not meet the criteria as required for DBE certification under 49 CFR Part 26.  The company is, therefore, ineligible to participate as a DBE on MUCP’s Federal financially-assisted projects.  This determination is administratively final as of the date of this correspondence. 

Sincerely,

Joseph E. Austin, Associate Director

External Civil Rights Programs Division 

Departmental Office of Civil Rights 

cc: Missouri Unified Certification Program, Lambert-St. Louis International Airport Authority 

