CERTIFIED MAIL

RETURNED RECEIPT REQUESTED

December 26, 2007

Reference No. 07-0180

Ms. Caryn J. Provenzano

President

Grace Development C.P., Inc.

P. O. 547

Wood Dale, IL 60191

Dear Ms. Provenzano:

This is in response to the appeal you filed on behalf of your firm, Grace Development C. P., Inc. (“Grace Development”).  We have carefully reviewed the material from the Illinois Department of Transportation (“IDOT”) as well as that you submitted on behalf of your firm, and have concluded that the denial of Grace Development as an eligible Disadvantaged Business Enterprise (DBE) under criteria set forth in 49 CFR Part 26 ("the Regulation") is supported by substantial evidence. 

Your appeal is denied based upon our determination that substantial record evidence supports IDOT’s decision that the socially and economically disadvantaged owners do not have an overall understanding of, and managerial and technical competence and experience directly related to, the type of business in which the firm is engaged and the firm's operations.
The specific reason for the denial of your appeal is as follows:

CONTROL

 § 26.71(a) states” In determining whether socially and economically disadvantaged owners control a firm, you must consider all the facts in the record, viewed as a whole.”

§ 26.71(d) states “The socially and economically disadvantaged owners must possess the power to direct or cause the direction of the management and policies of the firm and to make day-to-day as well as long-term decisions on matters of management, policy and operations.

(1) A disadvantaged owner must hold the highest officer position in the company (e.g., chief executive officer or president).

(2) In a corporation, disadvantaged owners must control the board of directors.

(3) In a partnership, one or more disadvantaged owners must serve as general partners, with control over all partnership decisions.”

§26.71(e) states “Individuals who are not socially and economically disadvantaged may be involved in a DBE firm as owners, managers, employees, stockholders, officers, and/or directors. Such individuals must not, however, possess or exercise the power to control the firm, or be disproportionately responsible for the operation of the firm.”

§ 26.71(f) states “The socially and economically disadvantaged owners of the firm may delegate various areas of the management, policymaking, or daily operations of the firm to other participants in the firm, regardless of whether these participants are socially and economically disadvantaged individuals. Such delegations of authority must be revocable, and the socially and economically disadvantaged owners must retain the power to hire and fire any person to whom such authority is delegated. The managerial role of the socially and economically disadvantaged owners in the firm's overall affairs must be such that the recipient can reasonably conclude that the socially and economically disadvantaged owners actually exercise control over the firm's operations, management, and policy.” 

§26.71(g) states “The socially and economically disadvantaged owners must have an overall understanding of, and managerial and technical competence and experience directly related to, the type of business in which the firm is engaged and the firm's operations. The socially and economically disadvantaged owners are not required to have experience or expertise in every critical area of the firm's operations, or to have greater experience or expertise in a given field than managers or key employees. The socially and economically disadvantaged owners must have the ability to intelligently and critically evaluate information presented by other participants in the firm's activities and to use this information to make independent decisions concerning the firm's daily operations, management, and policymaking. Generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control.”

§26.71(k)(1) states “A socially and economically disadvantaged individual may control a firm even though one or more of the individual's immediate family members (who themselves are not socially and economically disadvantaged individuals) participate in the firm as a manager, employee, owner, or in another capacity. Except as otherwise provided in this paragraph, you must make a judgment about the control the socially and economically disadvantaged owner exercises vis-a-vis other persons involved in the business as you do in other situations, without regard to whether or not the other persons are immediate family members.

(2) If you cannot determine that the socially and economically disadvantaged owners—as distinct from the family as a whole—control the firm, then the socially and economically disadvantaged owners have failed to carry their burden of proof concerning control, even though they may participate significantly in the firm's activities.”

According to the record, Grace Development was established May 1, 2002.  The firm was incorporated on May 2, 2002 by you, the socially and economically disadvantaged owner.  According to the record, you owned 1,000 shares of stock until April 1, 2003, when Ms. Jamie Sapyta, a socially and economically disadvantaged person purchased 500 shares of stock.  Upon acceptance by the firm, the 1,000 shares of stock you owned were recalled and 500 shares were issued to you and Ms. Sapyta owned 500 shares, respectively allowing each owner to own 50 percent of the stock.  The firm is seeking certification in the areas of aggregate bases & surfaces; Bituminous Paving; Demolition; Drainage; Excavating & Grading; Miscellaneous Concrete; Pavement Patching; and Rotomilling.

According to the firm’s application:

Financial decisions are the responsibility of Caryn Provenzano.

Estimating and bidding is the responsibility of Caryn Provenzano.

Negotiation and contract execution is the responsibility of Caryn Provenzano.

Hiring and firing of management personnel is the responsibility of Caryn Provenzano.

Field/Production Operations Supervisor are the responsibilities of Caryn Provenzano and [REDACTED].

Office management is the responsibility of [REDACTED] and [REDACTED].

Marketing and sales are the responsibilities of Caryn Provenzano and [REDACTED].

Purchasing of major equipment is the responsibility of Caryn Provenzano and [REDACTED].

Authorized to sign company checks is the responsibility of Caryn Provenzano and [REDACTED]
Authorized to make financial transactions is the responsibility of Caryn Provenzano and [REDACTED]

According to your résumé, from 2002 – present, you are the President and Treasurer and 50 percent owner of the firm.  You are responsible for financial decisions, negotiating contracts, hiring and firing, purchasing decisions, financial decisions and signing checks.  

From 1970 to 2002, you raised a family until you decided to start a career.

Jamie K. Sapyta’s résumé states that from 2002 to present that she is the owner and Secretary of the firm.  She is responsible for supervision and management of all business operations.   She is accountable for all financial aspects of the business including accounting and banking.

From April 2004 to July 2005, she was employed by [REDACTED], where she was the Office Manager handling all financial aspects of business.  She was responsible for banking, payables and receivables.  She also processed payroll and was accountable for union reports and correspondence.  

From May 1995 to August 2003, she was employed by [REDACTED] where she was a Personal Banker/Customer Service Manager.  She processed personal and business loans, set up new accounts, and maintained customer relations.  She was responsible for acquiring new commercial accounts and maintaining them. She handled large transactions and bank security and trained employees and developed employee incentive programs.

[REDACTED], the non-disadvantaged spouse of [REDACTED], résumé states that From April 2004 to present he is the Sales, Marketing, and Equipment Manager responsible for generating sales, including establishing new customers. Develop strategic business marketing, and perform equipment fleet management for the company.

From April 1996 to present, he is the Sales Area Manager for [REDACTED]. where he is an outside sales representative for an established heavy equipment distributor.  He is knowledgeable in the company’s main lines of equipment.  He is responsible for managing a territory that includes generating sales and rentals, quoting, and demonstration of equipment.  He has been a Sales manager since 1987. 

[REDACTED], your non-disadvantaged spouse, résumé states that from 2003 to 2006, he is the Project Manager/Estimator for the firm.  His duties include project management and estimating.  He is currently involved in developing business opportunities for the company.  He actively estimates, bids, and supervise excavating, grading, and concrete work throughout Illinois.  He is responsible for monitoring job performance and coordinating personnel with the required logistics of heavy earth working equipment.

From 1986 to 2003, he was a general superintendent where he was responsible for supervising major heavy highway construction projects including earthwork, concrete and bituminous paving, aggregate bases, structures, and drainage for government projects throughout Illinois, Indiana, and Wisconsin. 

During IDOT’s onsite review, you were asked who select projects in which to bid and you stated that the estimator, [REDACTED], a non-disadvantaged individual and non-owner, selects projects, but that you make the final decisions.  [REDACTED] does the estimating, prepares the bids and is responsible for contract negotiations.  [REDACTED] has 15 years experience in the construction industry.

Based upon the above, it appears that the non-disadvantaged individuals listed above possess an overall understanding of, and managerial and technical competence and experience directly related to, the type of business in which the firm is engaged and the firm's operations.  The experience of the socially and economically disadvantaged owners fail to reveal any prior experience in the construction industry.
Your letter of rebuttal states “I, Caryn Provenzano, as President, have personally supervised everything from the bidding process to job completion/finalization for the past five years.  I feel that I do provide the experience and expertise to control this firm independent of the non-disadvantaged individuals employed by Grace Development C.P., Inc.  Although I list my capacity as first and foremost, financial, accounting and office management, it does not completely describe the scope of duties that I perform on a daily basis.  The experience I have gained over the past five years has been the major key to continued growth of Grace Development C. P., Inc.”

You further stated that “Grace Development C.P., Inc. does employ a senior engineer to assist in the bidding process along with Field Supervisors however, regarding the bidding process, I regulate the type, size and scope of projects that we look to bid on and make the final determinations as whether to bid the project and then I finalized the bid pricing.  The same holds true for the field operations.  I personally do interviews for new employees, along with setting up the crews to perform the projects and although I cannot be on every project everyday, I am in constant contact with my supervisors to ensure that our crews provide safe and quality work.  I also bill out the projects which includes onsite collection of the quantities to invoice along with direct supervision of my crews to ensure the field operations run properly.  Because our company wishes to grow and prosper we have hired quality employees with construction backgrounds.  Regarding spouses and relatives employed by Grace Development C. P., Inc., and these individuals have been hired because of their construction experience and their willingness to share their knowledge with the owners of Grace Development C.P. Inc. to create a perfect balance of a well organized team to ensure our projects are completed in a timely manner and to exceed the expectations of the owners and this in no way has deterred myself or Jaime, the ability to gain knowledge and expertise to independently run Grace Development. C.P., Inc.”

Substantial record evidence supports IDOT’s determination pursuant to §26.71(g) which states that “The socially and economically disadvantaged owners must have an overall understanding of, and managerial and technical competence and experience directly related to, the type of business in which the firm is engaged and the firm's operations. The socially and economically disadvantaged owners are not required to have experience or expertise in every critical area of the firm's operations, or to have greater experience or expertise in a given field than managers or key employees. The socially and economically disadvantaged owners must have the ability to intelligently and critically evaluate information presented by other participants in the firm's activities and to use this information to make independent decisions concerning the firm's daily operations, management, and policymaking. Generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control.”  Your rebuttal clearly demonstrates the importance of the non-disadvantaged individuals to the critical operation of your firm.

§26.71(k)(1) states “A socially and economically disadvantaged individual may control a firm even though one or more of the individual's immediate family members (who themselves are not socially and economically disadvantaged individuals) participate in the firm as a manager, employee, owner, or in another capacity. Except as otherwise provided in this paragraph, you must make a judgment about the control the socially and economically disadvantaged owner exercises vis-a-vis other persons involved in the business as you do in other situations, without regard to whether or not the other persons are immediate family members.

(2) If you cannot determine that the socially and economically disadvantaged owners—as distinct from the family as a whole—control the firm, then the socially and economically disadvantaged owners have failed to carry their burden of proof concerning control, even though they may participate significantly in the firm's activities.”

IDOT concluded that Grace Development C.P., Inc. is a family-run operation.  The record clearly shows the importance of each family member in this operation.  When one views the duties and responsibilities, it is difficult to determine that the socially and economically disadvantaged owners as distinct from the family as a whole control the firm.  Substantial record information supports IDOT’s determination on this matter.  This is contrary to the intent of the Department’s Regulation.

In summary, the information provided cumulatively supports a conclusion that Grace Development C.P., Inc. does not meet the criteria as required for DBE certification under 49 CFR Part 26.  The company is, therefore, ineligible to participate as a DBE on IDOT’s Federal financially assisted projects.  This determination is administratively final as of the date of this correspondence. 
 

Sincerely,

Joseph E. Austin, Associate Director

External Civil Rights Programs Division

Departmental Office of Civil Rights

cc:  IDOT
