CERTIFIED MAIL

RETURN RECEIPT REQUESTED
Reference No.: 07-0184

January 22, 2008

Mr. Freddie Price, Sr.

President

Dempsey Business Systems of Louisiana

2001 Jackson Street

Alexandria, LA 71301

Dear Mr. Price:

This is in response to the appeal you filed on behalf of your firm, Dempsey Business Systems of Louisiana.  (“Dempsey Business Systems”).  We have carefully reviewed the material from the England Airpark DBE Office  (“England Airpark”) as well as that you submitted, and have concluded that the denial of Dempsey Business Systems’ certification as an eligible Disadvantaged Business Enterprise (DBE) under criteria set forth in 49 CFR Part 26 ("the Regulation") is supported by substantial record evidence.

Your appeal is denied based upon our determination that substantial record evidence supports England Airpark’s conclusion that the disadvantaged owner’s contribution of capital was not real, substantial and continuing.

Your appeal is further denied based upon our determination that substantial record information supports England Airpark’s determination that Dempsey Business is not an independent business as required by the Department’s regulation as required under 49 CF.R. § 26.71.

The specific reasons for the denial of your appeal include the following:

OWNERSHIP:

§26.69(c) states “The firm's ownership by socially and economically disadvantaged individuals must be real, substantial, and continuing, going beyond pro forma ownership of the firm as reflected in ownership documents. The disadvantaged owners must enjoy the customary incidents of ownership, and share in the risks and profits commensurate with their ownership interests, as demonstrated by the substance, not merely the form, of arrangements.”

§26.69 (e) states “The contributions of capital or expertise by the socially and economically disadvantaged owners to acquire their ownership interests must be real and substantial. Examples of insufficient contributions include a promise to contribute capital, an unsecured note payable to the firm or an owner who is not a disadvantaged individual, or mere participation in a firm's activities as an employee. Debt instruments from financial institutions or other organizations that lend funds in the normal course of their business do not render a firm ineligible, even if the debtor's ownership interest is security for the loan.”

The record reveals that Dempsey Business Systems is seeking certification in the areas of value added reseller of information technology products, services and solutions. The firm was started in January 1, 2004.  You have owned the firm since December 31, 2006.  According to your application you own 1,000,000 shares of common stock which you purchased for [REDACTED] from [REDACTED].  However, Schedule A of the Operating Agreement indicates that you as owning 600,000 common shares and [REDACTED] owning 400,000 shares of preferred stock. 

According to the firm’s application, the firm’s gross receipts for the following years are as follows:

Year



Gross Receipts

2004 [REDACTED]

2005 [REDACTED]

2006 [REDACTED]

England Airpark opined that the [REDACTED] loss Mr. Price is claiming existed in 2005 was largely due to a loss in assets sales of [REDACTED].  The income statement also states a depreciation expense of [REDACTED] in 2005.  This loss and the depreciation expense are reflected on the 2005 Income Statement.  These are both book losses, not realized losses.  When these figures are added back into the 2005 income statement, the company actually had a profit of [REDACTED].

Your letter of rebuttal states “Under the rules of the DBE program, section 26.69(e) I am required to have contributions of capital or expertise and that such shall be real and substantial.  When I joined the company as an employee in September 2005, the company had a year to date loss of more than [REDACTED], no sales reps and negative equity of approximately [REDACTED].  The owner of the business, [REDACTED], was in the process of liquidating the company.  I convinced [REDACTED] to give me a shot at the business and agreed to come on board at a below market compensation ([REDACTED]).  If I was successful in turning the company around and was able to recapture the lost equity through profits, [REDACTED] would sell me the business.  Essentially, I would be able to acquire the business through sweat equity.

Over the next 10 months, I was able to turn the business around through my sales efforts.  As of July 31, 2006 I had produced enough profitability for the company to bring the equity back to zero (actually approximately [REDACTED] positive net worth) which was a [REDACTED] `contribution’ of profitability based solely on my efforts.  At that point, we agreed through a formal letter of intent that I would acquire the business on December 31, 2006.  The price would be [REDACTED] net book value as of July 31, 2006.  However, it was important for me to have equity built up in the company before I could purchase the business.  Therefore, during the next five months, the company continued to be profitable and even after increasing my salary to an appropriate level and paying bonuses, I was able to end the fiscal year with [REDACTED] of `my’ profits in the form of positive equity.  Therefore, over [a] 15 month period, through my efforts alone, I was able to take a business that was going to be closed and liquidated and turn it around, contributing [REDACTED] in profits to the prior owner and generating an additional [REDACTED] in profit which accrued to my benefit.  Had I been paid as a commissioned rep, I would have been compensated approximately [REDACTED] during the time frame I was an employee instead of the [REDACTED] actually paid.  This [REDACTED] was my `sweat’ equity to purchase the business.  I purchased the `business’ which included assets equal to [REDACTED] (accounts receivable, inventory and fixed assets) and took on over [REDACTED] in liabilities ([REDACTED] in a secured line of credit, [REDACTED] in trade payables and [REDACTED] in accrued liabilities).  The `net’ purchase price was [REDACTED], of which I had [REDACTED] in `equity’ (bonuses and commissions not paid to me but earned) and the [REDACTED] in `cash’.

It is important to point out that the value of the business at that time I joined the company based on appraisal standards and methodologies approved by the Internal Revenue Service was zero.  In fact, the company had negative net worth and operating losses.  An actual calculation of the value would have put it at a negative valuation.  That is why [REDACTED] was liquidating the company.

I believe that I have demonstrated `expertise’ that was `real and substantial’ in not only saving this company from going out of business but also positioning it to be able to grow going forward.  Section 26.69(f)(iv) states that the expertise must be `indispensable to the firm’s potential success.’  Simply put, I am the firm.  Without my efforts and expertise, the firm would not exist.  I `earned’ the right to purchase this business through my `expertise’ and efforts.  This is the only way that I would have been able to contribute significant dollars of `capital’ in the form of cash in order to start or acquire a business.”

§26.69 (f) states “The following requirements apply to situations in which expertise is relied upon as part of a disadvantaged owner's contribution to acquire ownership:

(1) The owner's expertise must be—

(i) In a specialized field;

(ii) Of outstanding quality;

(iii) In areas critical to the firm's operations;

(iv) Indispensable to the firm's potential success;

(v) Specific to the type of work the firm performs; and

(vi) Documented in the records of the firm. These records must clearly show the contribution of expertise and its value to the firm.

(2) The individual whose expertise is relied upon must have a significant financial investment in the firm.”  

The record evidence does not support your contention that expertise was used to acquire your ownership interest.  The Regulations require that the owner’s expertise must be documented in the records of the firm and must clearly show the contribution of expertise and its value to the firm.  Also importantly, the individual whose expertise is relied upon must have a significant investment in the firm.  Substantial record information supports England Airparks determination that your contribution of capital to acquire Dempsey Business systems was not real, substantial and continuing as required by the Department’s Regulation.

CONTROL

§26.71(a) states “In determining whether socially and economically disadvantaged owners control a firm, you must consider all the facts in the record, viewed as a whole.”

§26.71(b) states “Only an independent business may be certified as a DBE. An independent business is one the viability of which does not depend on its relationship with another firm or firms.”


(1) In determining whether a potential DBE is an independent business, you must scrutinize relationships with non-DBE firms, in such areas as personnel, facilities, equipment, financial and/or bonding support, and other resources.

(2) You must consider whether present or recent employer/employee relationships between the disadvantaged owner(s) of the potential DBE and non-DBE firms or persons associated with non-DBE firms compromise the independence of the potential DBE firm.

(3) You must examine the firm's relationships with prime contractors to determine whether a pattern of exclusive or primary dealings with a prime contractor compromises the independence of the potential DBE firm.

(4) In considering factors related to the independence of a potential DBE firm, you must consider the consistency of relationships between the potential DBE and non-DBE firms with normal industry practice.

§26.71(c) states “A DBE firm must not be subject to any formal or informal restrictions which limit the customary discretion of the socially and economically disadvantaged owners. There can be no restrictions through corporate charter provisions, by-law provisions, contracts or any other formal or informal devices (e.g., cumulative voting rights, voting powers attached to different classes of stock, employment contracts, requirements for concurrence by non-disadvantaged partners, conditions precedent or subsequent, executory agreements, voting trusts, restrictions on or assignments of voting rights) that prevent the socially and economically disadvantaged owners, without the cooperation or vote of any non-disadvantaged individual, from making any business decision of the firm. This paragraph does not preclude a spousal co-signature on documents as provided for in §26.69(j)(2).”

§26.71(d) states “The socially and economically disadvantaged owners must possess the power to direct or cause the direction of the management and policies of the firm and to make day-to-day as well as long-term decisions on matters of management, policy and operations.”

§26.71(e) states “Individuals who are not socially and economically disadvantaged may be involved in a DBE firm as owners, managers, employees, stockholders, officers, and/or directors. Such individuals must not, however, possess or exercise the power to control the firm, or be disproportionately responsible for the operation of the firm.”

England Airpark was concerned about the relationship between Dempsey Business Systems and [REDACTED]r, the former owner of Dempsey Business Systems.  England Airpark is particularly concerned about the dependence that Dempsey Business Systems has on [REDACTED] other companies for financing, office space, accounting and human resources.

Your letter of rebuttal states “[REDACTED] felt that my line of credit with [REDACTED], [REDACTED] was a problem.  It is difficult to obtain traditional financing within the first two years of operations of a new company or for a new ownership group, especially one that is economically disadvantaged.  [REDACTED] understands this dilemma and specializes in providing asset based lines of credit (which are fully secured and backed by personal guarantees of the owner) to companies in this industry which recently were acquired.  The terms of the financing offered to my company are identical to those offered by any other financing source and I am fully on the `hook’ in terms of having adequate collateral to cover the line as well as providing my personal guarantee.  It is a secured asset based line of credit.  Although the face amount of the line is [REDACTED], the line is limited to the asset base at any given time.  Therefore, my typical borrowing capability is in the [REDACTED] to [REDACTED] range, which matches the equity I have in the business.   Again, [REDACTED] provides financing to many other companies in our industry, including companies that are considered my competitors.  Since [REDACTED] has no control over my business, is financing us based on industry standard terms and conditions and I have no requirement to use their financing, I feel it does not impair my independence and would be no different than having a line of credit from any other entity.

[REDACTED] expressed concern that I am leasing space from [REDACTED] and that there is no lease documenting such arrangement.  I have attempted to explain that the reason there is no lease is that [REDACTED] office is not adequate to house my business and I have been searching for a new location.  [REDACTED] has no control over my business and there is no requirement for me to remain a tenant in his facility, therefore, we agreed that I could move my business in November once the build out of the space is completes.  I will not be located in a facility occupied by any of [REDACTED] businesses.  Obviously, this was simply a transitional situation until I could find appropriate space and is quite common when someone acquires an existing business.

I have contracted with [REDACTED] company, [REDACTED] to provide back office accounting services – this is what his firm does.  [REDACTED] provides similar services to a multitude of companies in my industry and are well know as one of the premier service providers.  My contract with [REDACTED] is for a five year period, but I have the right to cancel the contract for any reason and am not bound to the contract.  I am sure that utilizing typical services that many in my industry use will not disqualify my firm as a DBE simply because a service provider is not a disadvantaged firm, especially when such service provider has no ownership interest of any kind in my company and has no control and I can cancel the contract for any reason.

Substantial record evidence supports England Airpark’s determination that Dempsey Business Systems’ is not an independent business as required by 49 CFR Part 26§71(b)(2) which states that “You must consider whether present or recent employer/employee relationships between the disadvantaged owner(s) of the potential DBE and non-DBE firms or persons associated with non-DBE firms compromise the independence of the potential DBE firm.”  Dempsey Business Systems relies upon Mr. Wasmer’s other companies for financing, office space, accounting, and human resources.
 §26.71(c) states “A DBE firm must not be subject to any formal or informal restrictions which limit the customary discretion of the socially and economically disadvantaged owners. There can be no restrictions through corporate charter provisions, by-law provisions, contracts or any other formal or informal devices (e.g., cumulative voting rights, voting powers attached to different classes of stock, employment contracts, requirements for concurrence by non-disadvantaged partners, conditions precedent or subsequent, executory agreements, voting trusts, restrictions on or assignments of voting rights) that prevent the socially and economically disadvantaged owners, without the cooperation or vote of any non-disadvantaged individual, from making any business decision of the firm. This paragraph does not preclude a spousal co-signature on documents as provided for in §26.69(j)(2).”

The company By-Laws state:

Article IV: Directors

IV.03 Powers and Duties of the Directors.  Subject to the compliance with this Agreement and the Member approval rights set forth in Section 2.10, the business and affairs of the LLC shall be conducted by or under the direction of the Board of Directors, and such Board of Directors shall have and may exercise on behalf of the LLC all of its rights, powers, duties and responsibilities under Section 1.03 or as provided by law, including without limitation the right and authority.

(a) to manage the business and affairs of the LLC and for this purpose employ, retain or appoint any officers, employees, consultants, agents, brokers, professionals or other Persons in any capacity for such compensation and on such terms as the Directors deem necessary or desirable and to delegate to such Persons such of its powers, duties and responsibilities as the Directors shall determine;

(b) to sell, abandon, transfer, lease, pledge, subject to a lien, encumber, grant a security interest in or otherwise dispose of any portion of the properties and other assets of the LL, whether movable, immovable, corporeal or incorporeal, in the ordinary course of business;

(c) to enter into, execute, deliver, acknowledge, make, modify, supplement or amend any documents or instruments in the name of the LLC;

(d) To borrow money or otherwise obtain credit and other financial accommodations on behalf of the LLC on a secured or unsecured basis, and to perform or cause to be performed all of the LLC’s obligations in respect of its indebtedness and any mortgage, lien or security interest securing such indebtedness;

(e) Subject to the limitations set forth in Section 3.01, to issue additional Shares of any authorized class as well as options to purchase, and securities convertible into Shares, in the LLC and to enter into vesting or other similar agreements with respect to the foregoing.

England Airpark opined hat the bylaws restricted the control of the socially and economically disadvantaged owner’s ability to control the firm since the bylaws requires that the Board of Directors vote on major decisions to operate the firm.  Since the Board of Directors consists of you and two non-disadvantaged individuals, you would need the full participation of the non-disadvantaged members of the Board of Directors to make decisions. While we realize that you, the majority stockholder, could replace the Board of Directors, we believe that this is highly unlikely.  We agree with England Airpark’s conclusion that the socially and economically disadvantaged owner can not make an independent management decisions since it requires the cooperation of the non-disadvantaged Directors.

Your letter of rebuttal states “lastly, [REDACTED] indicated the make up of the Board disqualified me from the DBE program.  Her reasoning was that the board was made up of three individuals, two of which are not disadvantaged individuals.  What [REDACTED] failed to take into account is that as the owner of 100% of the common membership units I and I alone can vote to elect board members or fire them at will.  I have felt that it is more appropriate to select board members that will benefit the business based on their knowledge and advisory ability regardless of their race, creed or color.”  Substantial record evidence supports England Airpark’s determination.

In summary, the information provided cumulatively supports a conclusion that Dempsey Business Systems does not meet the criteria as required for DBE certification under 49 CFR Part 26.  The company is, therefore, ineligible to participate as a DBE on England Airpark’s federal financially assisted projects.  This determination is administratively final as of the date of this correspondence. 

Sincerely,

Joseph E. Austin,  Associate Director

External Civil Rights Programs Division 

Departmental Office of Civil Rights

cc:  England Airpark DBE Office

