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February 4, 2008
CERTIFIED MAIL

RETURN RECEIPT REQUESTED
Reference No.:08-0015
Ms. Wynter Cavin
President
Environmental Construction Specialists, LLC
2300 S. Pine
Cabot, AR 72023
Dear Ms. Cavin:
This is in response to the appeal you filed on behalf of your firm, Environmental Construction Specialists, LLC (“ECS,”).  We have carefully reviewed the material from the Arkansas Unified DBE Certification Program (“AUDBECP”), Arkansas State Highway and Transportation Department (“AHTD”) as well as that you submitted, and have concluded that the denial of Environmental Construction Specialists certification as an eligible Disadvantaged Business Enterprise (DBE) under criteria set forth in 49 CFR Part 26 ("the Regulation") is supported by substantial evidence.

Your appeal is denied based upon our determination that substantial record evidence supports AUDBECP’s conclusion that the contributions of capital or expertise by the socially and economically disadvantaged owners to acquire their ownership interests was not real and substantial.

Your appeal is further denied based upon our determination that substantial record evidence supports AUDBECP’s conclusion that control by the socially and economically disadvantaged owner does not possess the power to direct or cause the direction of the management and policies of the firm and to make day-to-day decisions on matters of management, policy and operations.

The specific reasons for the denial of your appeal include the following:

CONTRIBUTION OF CAPITAL:

§26.69(e) states “The contributions of capital or expertise by the socially and economically disadvantaged owners to acquire their ownership interests must be real and substantial. Examples of insufficient contributions include a promise to contribute capital, an unsecured note payable to the firm or an owner who is not a disadvantaged individual, or mere participation in a firm's activities as an employee. Debt instruments from financial institutions or other organizations that lend funds in the normal course of their business do not render a firm ineligible, even if the debtor's ownership interest is security for the loan.”
§26.69(k) states “You may consider the following factors in determining the ownership of a firm.  However, you must not regard a contribution of capital as failing to be real and substantial, or find a firm ineligible, solely because—

(1) A socially and economically disadvantaged individual acquired his or her ownership interest as the result of a gift, or transfer without adequate consideration, other than the types set forth in paragraph (h) of this section;

(2) There is a provision for the co-signature of a spouse who is not a socially and economically disadvantaged individual on financing agreements, contracts for the purchase or sale of real or personal property, bank signature cards, or other documents; or

(3) Ownership of the firm in question or its assets is transferred for adequate consideration from a spouse who is not a socially and economically disadvantaged individual to a spouse who is such an individual. In this case, you must give particularly close and careful scrutiny to the ownership and control of a firm to ensure that it is owned and controlled, in substance as well as in form, by a socially and economically disadvantaged individual.”
According to the record, Environmental Construction Specialists was started in April 6, 2006 by you and [REDACTED], your non-disadvantaged spouse.  You are the President and 70% owner, while [REDACTED] is the Secretary and 30% owner.  The firm is seeking certification in the areas of erosion control, seeding, irrigation, landscaping, silt fencing, hydro-seeding and mulching.  According to the onsite review report, you started the business with [REDACTED] which you borrowed from the business advisor.  You also stated that equipment contributions were provided from [REDACTED] ([REDACTED].  [REDACTED] was owned by [REDACTED].  AUDBECP expressed concerns regarding the equipment contributions from your non-disadvantaged spouse which appeared to exceed the initial contributions that you made.
Your letter of rebuttal states that “There is substantial evidence of record to suggest that ECS is a continuation of Prospray, or that ECS was formerly owned by [REDACTED] or has ever been controlled by [REDACTED] or any person other than [REDACTED].  The only connection between ECS and [REDACTED], [REDACTED] now-defunct sole proprietorship, is the acquisition by ECS of a John Deere 4430 Tractor which was owned by [REDACTED].  There is no evidence in the record to suggest that ECS and [REDACTED] are related or connected in any legal or accounting sense.”
Substantial record information supports AUDBECP’s determination that the contributions of capital or expertise by the socially and economically disadvantaged owner to acquire her ownership interest were not real and substantial.  Moreover, the above rebuttal statement supports that finding.
CONTROL:
§26.71(d) state “The socially and economically disadvantaged owners must possess the power to direct or cause the direction of the management and policies of the firm and to make day-to-day as well as long-term decisions on matters of management, policy and operations.”

§26.71(f) “The socially and economically disadvantaged owners of the firm may delegate various areas of the management, policymaking, or daily operations of the firm, regardless of whether these participants are socially and economically disadvantaged individuals.  Such delegations of authority must be revocable, and the socially and economically disadvantaged owners must retain the power to hire and fire any person to whom such authority is delegated.  The managerial role of the socially and economically disadvantaged owners in the firm’s overall affairs must be such that the recipient can reasonably conclude that the socially and economically disadvantaged owners actually exercise control over the firm’s operations, management, and policy.”
§26.71(g) “The socially and economically disadvantaged owners must have an overall understanding of, and technical competence and experience directly related to, the type of business in which the firm is engaged and the firm’s operations.  The socially and economically disadvantaged owners are not required to have experience or expertise in every critical area of the firm’s operations, or to have greater experience or expertise in a given field than the managers or key employees. The socially and economically disadvantaged owners must have the ability to intelligently and critically evaluate information presented by other participants in the firm’s activities and to use this information to make independent decisions concerning the firm’s daily operations, management, and policymaking.  Generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control.”

§26.71(h) “If state or local law requires the persons to have a particular license or other credential in order to own and/or control a certain type of firm, then the socially and economically disadvantaged persons who own and control a potential DBE firm of that type must possess the required license or credential.  If state or local law does not require such a person to have such a license or credential to own and/or control a firm, you must not deny certification solely on the ground that the person lacks the license or credential.  However, you may take into account the absence of the license or credential as one factor in determining whether the socially and economically disadvantaged owners actually control the firm.”
§26.71(g) “The socially and economically disadvantaged owners must have an overall understanding of, and technical competence and experience directly related to, the type of business in which the firm is engaged and the firm’s operations.  The socially and economically disadvantaged owners are not required to have experience or expertise in every critical area of the firm’s operations, or to have greater experience or expertise in a given field than the managers or key employees. The socially and economically disadvantaged owners must have the ability to intelligently and critically evaluate information presented by other participants in the firm’s activities and to use this information to make independent decisions concerning the firm’s daily operations, management, and policymaking.  Generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control.

According to the record you have 70% ownership interest in the firm while [REDACTED], your non-disadvantaged husband, owns the remaining 30% ownership interest in the firm.  AUDBECP expressed concerns regarding your day-to-day management and policy decisions making responsibilities.  Specifically, according to the application, you are responsible for making financial decisions, negotiating and contract execution, hiring/firing management personnel, managing the office, purchasing major equipment and signing company checks, and are authorized to make financial transactions for the firm.  
During the onsite interview, you stated that [REDACTED], your spouse, is responsible for supervising field/production operations, purchasing major equipment, he is authorized to do estimating and bidding, negotiating and contract execution, hiring/firing of management personnel, signing company checks and make financial transactions for the firm. 

[REDACTED], non-disadvantaged, is responsible for estimating and bidding, negotiating and contract execution, supervising field/production operations and marketing/sales.
[REDACTED], non-disadvantaged, is responsible for managing the office and marketing/sales.

Your résumé reveals that you supervise all employees including field supervisor, estimator, and all clerical and support employees.  Handles all accounting, invoicing, contracts including review and approval of all estimates, bid and contract negotiations; handles all accounting, invoicing, contracts including review and approval of all estimates, bids and contract negotiations; handles all payroll, insurance and tax issues; and requires reports from all aspects of company including field work and estimating office for adequate long range planning and quality control.  Your work includes 5+ years experience in business environment; good people skills; working knowledge of Quick Books and experience in Small Business accounting; ability to multi-task; and to ensure that all aspects of company are running properly to ensure longevity of company. 
[REDACTED] résumé indicates that his job title is Field Crew Supervisor and that he  oversees field crews; provides on the job training to field crews; performs all areas of field work as needed; supervises pick up and delivery of materials; provides upkeep and care/performance of crew equipment; ensures that all field work is satisfactory/manages quality control.  He also has experience in construction/management of field crews/negotiation of change orders.  He is also the qualifying party for the firm’s Contractor’s License.
[REDACTED] résumé lists his job title as Estimator. He is responsible for reading and reviewing project lists on various websites; visiting and follow-up with engineers on possible bidding; conducts on-site inspections; reviews bid tabs on awarded projects; assemble quotes (to be reviewed and approved by President of company).
According to the record, AUDBECP opined that your experience and ownership documents presented were insufficient to demonstrate that you, as distinct from the family as a whole, own and control the firm.
Your letter of rebuttal states: “As the President and Owner/controller of 70% of ECS’s membership units, Wynter Cavin holds the highest officer position in the company and, if a limited liability company could have a board of directors, Wynter Cavin would control it.  The record establishes that Wynter Cavin possesses and uses her power to direct the management and policies of ECS and also makes day-to-day long-term decisions on matters of management, policy and operation.  Even decisions made in the field, except for decisions related to hiring and firing temporary field workers are subject to her approval, as are all contracts and bids, which must be, and are, signed by her before binding ECS.
Wynter Cavin’s husband, [REDACTED] owns 30% of the membership units of ECS.  He is employed by ECS as a Field Manager.  Wynter Cavin has delegated authority to [REDACTED] to manage ECS’ field work and to hire and fire temporary field workers.  Although he advises and makes recommendations regarding permanent employees, equipment purchases, bidding and contracts, there is no substantial evidence in the record to suggest or establish that anyone other than Wynter Cavin makes all final decisions regarding these matters.

As noted, Wynter Cavin has delegated responsibility for various aspects of the daily operations of ECS to [REDACTED] and others.  The records clearly shows that all such delegations are revocable at will and that Wynter Cavin has the power to hire and fire all personnel to whom any day-to-day authority might be delegated.

There is substantial proof in the record that Wynter Cavin has demonstrated significant managerial expertise and also has `in the field’ experience, and technical competence, directly related to ECS’ business.  The record also demonstrates that she possesses, and uses, her expertise and ability to make independent decisions concerning ECS’ operations.

Although Wynter Cavin does not hold, in her own name, the contractor’s license which ECS must maintain in order to do business in the state of Arkansas, Arkansas law does not require that she hold the contractor’s license in order to own and control ECS.”  Substantial record evidence supports AUDBECP’s determination that control by the socially and economically disadvantaged owner does not possess the power to direct or cause the direction of the management and policies of the firm and to make day-to-day decisions on matters of management, policy and operations.
In summary, the information provided cumulatively supports a conclusion that Environmental Construction Specialists does not meet the criteria as required for DBE certification under 49 CFR Parts 26.  The company is, therefore, ineligible to participate as a DBE on AUDBECP Federal financially assisted projects.  This determination is administratively final as of the date of this correspondence. 

Sincerely,

Joseph E. Austin, Associate Director
External Civil Rights Programs Division 

Departmental Office of Civil Rights

cc:  AHTD
