PAGE  
5

March 17, 2008
CERTIFIED MAIL

RETURN RECEIPT REQUESTED
Reference No:  08-0019
Mr. Jeffrey C. Bryant, P. E.
Principal

Bryant Associates, PC
108 W. Jefferson Street, Suite 400
Syracuse, NY 13202
Dear Mr. Bryant:
This is in response to the appeal that you filed on behalf of your firm, Bryant Associates P. C. (“Bryant Associates”).  We have carefully reviewed the materials from the New York State Department of Transportation (“NYSDOT”) as well as that you submitted and have concluded that the denial of Bryant Associate’s certification as an eligible Disadvantaged Business Enterprise (DBE) under criteria set forth  in 49 CFR Part 26 ("the Regulation"), is supported by substantial evidence.
Your appeal is denied based upon substantial record evidence that all securities that constitute ownership of a firm are not held directly by disadvantaged persons.
Your appeal is also denied based upon substantial record evidence that the socially and economically disadvantaged owner does not possess the power to direct or cause the direction of the management and policies of the firm and to make day-to-day as well as long-term decisions on matters of management, policy and operations. 
The specific reasons for the denial of your appeal include the following:

1) The Regulations at §26.69 (a) provides that “In determining whether the socially and economically disadvantaged participants in a firm own the firm, you must consider all the facts of record, viewed as a whole. (b)  To be an eligible DBE, a firm must be at least 51 per cent owned by socially and disadvantaged individuals. 
§26.69(c) states “The firm’s ownership by socially and economically disadvantaged individuals must be real, substantial, and continuing, going beyond pro forma ownership of the firm as reflected in ownership documents.  The disadvantaged owners must enjoy the customary incidents of ownership, and share in the risks and profits commensurate with their ownership interests, as demonstrated by the substance, not merely the form, of arrangements.”

§26.69 (d) states “All securities that constitute ownership of a firm shall be held directly by disadvantaged persons.  Except as provided in this paragraph (d), no securities or assets held in trust, or by any guardian for a minor, are considered as held by disadvantaged persons in determining the ownership of a firm.  However, securities or assets held in trust are regarded as held by a disadvantaged individual for purposes of determining ownership of the firm, if-

(1) The beneficial owner of securities or assets held in trust is a disadvantaged individual, and the trustee is the same or another such individual; or

(2) The beneficial owner of a trust is a disadvantaged individual who, rather than the trustee, exercises effective control over the management, policymaking, and daily operational activities of the firm.  Assets held in a revocable living trust may be counted only in the situation where the same disadvantaged individual is the sole grantor, beneficiary, and trustee.
According to the firm’s application, the firm was established on March 7, 1977. Bryant Associates is a professional engineering firm.  Bryant Associates headquarters’ is in Boston, Massachusetts with branches in New York, Rhode Island and New Hampshire.  Bryant Associates is seeking certification in the areas of Civil, Structural Engineering; Surveying and Construction.  You have owned this firm since September 1, 2006.  You inherited 600 shares from your father, the previous majority owner of the firm.  As a result of the 600 shares, your ownership interest in the firm is 75%.  According to the onsite review report, Bryant Associates was previously DBE certified under [REDACTED], your father.  The report further states that [REDACTED], as a result of his investments, exceeded the personal net worth requirements pursuant to 49 CFR Part 26.

It appears that [REDACTED] personal net worth (pnw) exceeded the $750,000.00 requirement. §26.67(b)(4) states “When an individual's presumption of social and/or economic disadvantage has been rebutted, his or her ownership and control of the firm in question cannot be used for purposes of DBE eligibility under this subpart unless and until he or she makes an individual showing of social and/or economic disadvantage. If the basis for rebutting the presumption is a determination that the individual's personal net worth exceeds $750,000, the individual is no longer eligible for participation in the program and cannot regain eligibility by making an individual showing of disadvantage.”  Although NYSDOT did not cite this issue, the transfer of stock from your father to you should not have been considered since his economic disadvantaged status had been rebutted.
Your letter of rebuttal stated that “The NYS Department previously certified Bryant as a DBE under the same corporate and management structure as now exists.  [REDACTED], a Disadvantaged Individual, was President and majority owner until 2006.  [REDACTED] resided in the [REDACTED] area, and a [REDACTED] office was maintained from which central administration, finance, payroll and marketing activities were conducted.  The Syracuse office, under the direction of the Boston office, is a Technical Production Office, and as such carries out all technical work in New York State and also under the direction of the Boston office conducts Bryant’s marketing activities in New York State.  This is the same structure that has governed the management and operations of Bryant for the past 30 years and during which Bryant was qualified as a DBE when it remained within the previously effective maximum size standards.  The 75% ownership, as part of normal succession and estate planning, has now conveyed to a trust for the benefit of myself, Jeffrey C. Bryant, a Disadvantaged Individual, I am the son of [REDACTED] and I am a registered engineer in both New York state and Massachusetts.  The Trustee is [REDACTED], the former 75% owner.  At the time of the transfer, I became President of Bryant Associates, P.C.”

Your rebuttal also leads the Department to conclude that not only did your father exceed the pnw requirements, but the firm also exceeded the size standards as listed in the North American Industrial Classification System.  A change in ownership does not diminish the fact that the firm has exceeded the size standards.  
2) §26.71(d) states “The socially and economically disadvantaged owner must possess the power to direct or cause the direction of the management and policies of the firm and to make day-to-day as well as major decisions on matters of management, policy and operations. 

§26.71(e) Individuals who are not socially and economically disadvantaged may be 
involved in a DBE firm as owners, managers, employees, stockholders, officers, a
and/or directors.  Such individuals must not, however, possess or exercise the power 
to control the firm, or be disproportionately responsible for the operation of the 
firm.”

§26.71(g) “The socially and economically disadvantaged owners must have an overall understanding of, and technical competence and experience directly related to, the type of business in which the firm is engaged and the firm’s operations.  The socially and economically disadvantaged owners are not required to have experience or expertise in every critical area of the firm’s operations, or to have greater experience or expertise in a given field than the managers or key employees. The socially and economically disadvantaged owners must have the ability to intelligently and critically evaluate information presented by other participants in the firm’s activities and to use this information to make independent decisions concerning the firm’s daily operations, management, and policymaking.  Generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control.”

NYSDOT had concerns regarding the Bryant Associates, PC 2006 Voting Trust Agreement.  The “Voting Trust agreement made by and among the undersigned shareholder or shareholders (hereinafter referred to individually as a `shareholder’, and collectively, together with any other persons who may subsequently become parties hereto by virtue of their being holders of voting trust certificates or depositing shares with the Trustee hereunder, as the `Shareholders’) of Bryant Associates, P.C., a New York Professional Services Corporation (the `Professional Corporation’) and [REDACTED] as Trustee (hereinafter referred to, together with his successors, as the `Trustee’).”

No. 5 of the Voting Trust states Trustee; Successors.

(a) “There shall be not less than one (1) Trustee at all times hereunder.  A Trustee may not be removed from office.  A Trustee may resign at any time upon written notice to each and all of the other parties hereto.  In the event of any vacancy in the Trustee position hereunder, a successor trustee shall be elected in the manner hereinafter provided.

(b) The initial Trustee shall be [REDACTED].  Any vacancies in the position of Trustee shall be filled by Jeffrey C. Bryant and any further vacancy shall be the holders of a majority of shares represented by the voting trust certificates then issued and outstanding.   A successor trustee must be (a) duly registered as a professional engineer in the State of New York and (b) a `socially and economically disadvantaged individual’ within the meaning of 49 Code of Federal Regulations Section 26.69(d)(2).  No person shall serve as Trustee hereunder unless such person is described in the preceding sentence.

(c) All actions by the Trustee, if more than one person is serving as Trustee, shall be unanimous.  At any time as there should be only one Trustee hereunder, such Trustee shall serve as Sole Trustee and shall exercise all powers otherwise exercisable by the Trustee.  A successor or substitute Trustee shall take office and assume his or her duties upon written acceptance of the position by him or her and notice thereof to the holders of the voting trust certificates.  Such acceptance and notice may be done simultaneously with the selection procedures set forth in the preceding paragraphs.  Successors and substitute Trustee shall have all the same rights, powers, duties and exoneration as the original Trustee.”

We agree with the NYSDOT’s determination that the Voting Trust Agreement restricts your ability to control the firm as required by 49 CFR Part 26.71(d).
Your letter rebuttal states:  “The same regulation specifically authorizes ownership in a trust where `the beneficial owner…is a disadvantaged individual and the trustee is the same or another individual…or (2) beneficial owner of a trust is a disadvantaged individual who, rather than the trustee, exercises effective control over the management, policy-making, and daily operational activities of the firm.’  I am puzzled by the citation to this regulation as a basis for denial.  [REDACTED] is the Trustee and I am the beneficiary.  Each is a Disadvantaged Individual.   Both exceptions are available to qualify the Trust, even though only one of the two exceptions is necessary.  This seems abundantly clear and I am at a loss to understand any deficiency on this subject.  Further, the issue had been previously discussed with the Department of Transportation and I had been led to believe that all questions had been resolved and that all documents were acceptable to the Department.”
NYSDOT also had concerns about your primary residence is in Boston, Massachusetts and that the firm is located in Syracuse, New York which is a distance of approximately 325 miles.  When questioned about the amount of time (hours and days per week/month) you spend in the Syracuse, New York office, you were unable to provide an estimate of the time spent at Bryant Associates, P. C.  According to the record, you stated that you replied that if you were physically at Bryant Associates, P. C., you would be distance from financial operations, financial center and other elements necessary to set policy, make decisions, deal with your bank and direct the firm,.
Your letter of rebuttal states that “As President of the firm, and the direct supervisor of [REDACTED], I possess and actually exercise the power to direct the management and policies of the firm.  Further, as President and beneficial majority owner, I make all long-term decisions on matters of management, policy and operations.  This continues the management and control structure that previously existed during the presidency and ownership of [REDACTED].  The physical presence in Syracuse is completely irrelevant to the control or management of the firm.  In fact, if the President were physically in Syracuse, it would not alter in any way the control of management of the firm and only alter who may be performing the technical portions of the business operations.  It would make me distant from the financial operations, financial center and other elements necessary to set policy, make decisions, deal with its bank and direct the firm.  There is daily direct telephone contact from the President to [REDACTED], and with the capabilities of electronic mail, pdf and fax, physical presence is even less of a factor than could have been the case many years ago.”  Substantial record information supports NYSDOT’s determination that this arrangement does not meet the requirements of 49 CFR Part 26.71(d).
§26.71(i)(1) states “You may consider differences in remuneration between the socially and economically disadvantaged owners and other participants in the firm in determining whether to certify a firm as a DBE. Such consideration shall be in the context of the duties of the persons involved, normal industry practices, the firm's policy and practice concerning reinvestment of income, and any other explanations for the differences proffered by the firm. You may determine that a firm is controlled by its socially and economically disadvantaged owner although that owner's remuneration is lower than that of some other participants in the firm.”  NYSDOT was concerned about the difference in remuneration between yourself ([REDACTED]), the 75% owner, and [REDACTED] ([REDACTED]), the 25% owner.   While this issue was raised in the report, it does not appear from the decision that NYSDOT raised this issue.  We will not address this matter further.
In summary, the information provided cumulatively supports a conclusion that Bryant Associates, P. C. does not meet the criteria as required for DBE certification under the Regulation.  The company is, therefore, ineligible to participate as a DBE on NYSDOT’s Federal financially assisted projects.  This determination is administratively final as of the date of this correspondence. 

Sincerely,

Joseph E. Austin, Associate Director
External Civil Rights Programs Division 

Departmental Office of Civil Rights

cc:
NYSDOT
