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February 15, 2008
CERTIFIED MAIL

RETURN RECEIPT REQUESTED
Reference No.:08-0022
Ms. Karen Fournie
President/Treasurer
Fournie Contracting Company, Inc.
112 Frank Scott Parkway East
Belleville, Illinois 62226
Dear Ms. Fournie:
This is in response to the appeal you filed on behalf of your firm, Fournie Contracting Company, Inc. (“Fournie Contracting”).  We have carefully reviewed the material from the Illinois Department of Transportation (IDOT) as well as that you submitted, and have concluded that the denial of Fournie Contracting’s denial of certification as an eligible Disadvantaged Business Enterprise (DBE) under criteria set forth in 49 CFR Part 26 ("the Regulation") is supported by substantial evidence.

Your appeal is denied based upon our determination that substantial record evidence supports IDOT’s conclusion that the socially and economically disadvantaged owner does not have an overall understanding of, and managerial and technical competence and experience directly related to the type of work in which the firm is engaged.

Your appeal is also denied based upon a determination that substantial record evidence supports IDOT’s conclusion that Fournie Contracting is too closely intertwined with non-DBE firms to meet the independence requirements and that the control aspects of the firm appears to be disproportionate.

The specific reason for the denial of your appeal is as follows:

CONTROL 

1) §26.71(d) states “The socially and economically disadvantaged owners must possess the power to direct or cause the direction of the management and policies of the firm and to make day-to-day as well as long-term decisions on matters of management, policy and operations.”
§26.7(e) states “Individuals who are not socially and economically disadvantaged may be involved in a DBE firm as owners, managers, employees, stockholders, officers, and/or directors.  Such individuals must not, however, possess or exercise the power to control the firm, or be disproportionately responsible for the operation of the firm.”
§26.7(f) states “The socially and economically disadvantaged owners of the firm may delegate various areas of the management, policymaking, or daily operations of the firm to other participants in the firm to other participants in the firm, regardless of whether these participants are socially and economically disadvantaged individuals.   Such delegations of authority must be revocable, and the socially and economically disadvantaged owners must retain the power to hire and fire any person to whom such authority is delegated.  The managerial role of the socially and economically disadvantaged owners in the firm’s overall affairs must be such that the recipient can reasonably conclude that the socially and economically disadvantaged owners actually exercise control over the firm’s operations, management, and policy.”
§26.71 (g) states “The socially and economically disadvantaged owners must have an overall understanding of, and managerial and technical competence and experience directly related to, the type of business in which the firm is engaged and the firm's operations. The socially and economically disadvantaged owners are not required to have experience or expertise in every critical area of the firm's operations, or to have greater experience or expertise in a given field than managers or key employees. The socially and economically disadvantaged owners must have the ability to intelligently and critically evaluate information presented by other participants in the firm's activities and to use this information to make independent decisions concerning the firm's daily operations, management, and policymaking. Generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control.”
The record reveals that Fournie Contracting is seeking certification in the construction services categories of aggregate bases & surfaces, box culverts, clearing and grubbing, miscellaneous concrete and pavement patching.  The firm was established August 31, 2006 and you are the 100% owner of the firm. The onsite review report revealed that your equity in the business was from personal funds from the estate of your deceased mother. According to the firm’s application, you are responsible for financial decisions; negotiating & contract execution; hiring/firing of management personnel; office management; marketing/sales; purchasing of major equipment; authorized to sign company checks; and authorized to conduct financial transactions.  Your résumé revealed that you have seventeen years in office management for construction and agricultural businesses. From August 2006 to present, you are the Owner/President of Fournie Contracting Company.  You are responsible for managing the office and overseeing daily operations of estimating and project management. From 1990 to present, you are employed with [REDACTED] where you are responsible for tracking field crop productions, and accounting and payroll.  From 1990 to 2006, you were employed with [REDACTED] as an Office/Project Manager responsible for managing daily operations of accounting and payroll including job costs and estimate review.  You also handled all bonding and insurance requests.  From 1991 to 2005, you were employed by [REDACTED] where you were responsible for bookkeeping duties for a not-for-profit group of local Building Contractors promoting Union Construction.  

[REDACTED], non-disadvantaged, résumé indicates that he has twelve years experience in construction.  He has been employed with Fournie Contracting Company as a Vice President, Teamster, and Operating Engineer.   From 1994 to 2006, he was employed by [REDACTED]. where he was a teamster-CDL licensed, delivered materials to and from job locations.  He was an Operating Engineer and was proficient with bobcat and attachments, backhoe, excavator, dozer and some experience with paving machine.  He also performed equipment and truck maintenance.  From 1993 to 2006, he was employed with [REDACTED] where he managed field preparation, grain planting, and harvesting and hauling to elevator.  He was also responsible for equipment maintenance and re-building.
[REDACTED] résumé states that he is a journeyman carpenter, [REDACTED] since September, 1987.  He has worked in all aspects of the carpentry trade over 20 years which includes residential, rehab, light commercial, industrial, pile driving and bridge work.  From 2004 to 2007, he was employed by [REDACTED] where he was an Estimator/Superintendent of Metal Studs, Drywall, Acoustical Ceilings, Plaster and (EIFS) Exterior Insulation and finish Systems.   In 2003, he was employed with [REDACTED], in new residential construction and commercial interior systems.  From 1996 to 2003, he was employed with [REDACTED] as a Carpenter Foreman, interior and exterior systems. From 1994 to 1996, he was employed with [REDACTED] as a Carpenter Foreman, responsible for concrete forms, layout and commercial doors and hardware.  
[REDACTED] résumé states that he has twenty eight years in construction management and safety.  From 1990 to present, he is the owner of [REDACTED], specializing in construction management and safety.  He is currently working with [REDACTED]. as project manager/estimator.  He is a Superintendent Training Instructor for the [REDACTED].  From 1983 to 1985 He was employed by the [REDACTED]  From 1992-1993, he was the manager of the Concrete Hydro-Demolition Division responsible for estimating and managing concrete restoration projects throughout the United States.  From 1987 to 1992, he was a Building Construction Manager and served as the administrator of building and highway construction projects from estimating through final closeout.  He successfully completed projects with the Illinois Department of Transportation, Illinois Capital Development Board, U. S. Corp. of Engineers, Scott Air Force Base Contracting, local school districts and municipalities.  From 1985 to 1986, he was a Construction Superintendent performing on-site supervision to include hiring of labor force and scheduling of equipment and materials.  From 1980 to 1984, he owned and managed [REDACTED]. which specialized in commercial and residential concrete work.  From 1979 to 1980, he was employed with [REDACTED] where he was an estimator for the concrete flatwork division.
[REDACTED] résumé states that he has performed a variety of tasks including leading and directing the work of all components of project management.  He is familiar with a variety of the field’s, concepts, practices, and procedures in the construction industry.   Extensive experience and judgment to plan and accomplish goals.  Ability to accomplish multiple tasks in a fast pace environment, with great attention to detail.  He has twenty-six plus years in construction.  From 2006 to present, he was employed with [REDACTED] as a Construction Estimator and Project Manager, Residential, Light and Heavy Commercial.  He is responsible for forecasting project costs; gathering details and compiles data to estimate all production costs according to specifications; determining necessary resources, evaluating and recommends changes to improve efficiency for projects based on cost estimates and budgetary constraints; oversee multiple projects at one time; supervise all personnel working on project; Ensures construction projects are completed on time, and to the client’s satisfaction; responsible for staffing, outlining project plans, setting project goals/deadlines, and evaluating performance; oversees and directs construction management, including scheduling of workers, delivery of equipment and materials, and progress of the project; communicates directly with subcontractors/designers concerning project cost, staffing and scheduling. Work with contractors to complete project within the given budget and timeframe; and resolve contract disputes and arranges necessary order changes.  From 2002 to 2006, he was employed with [REDACTED] as a Construction Estimator and Project Manager, Residential, Light and Heavy Commercial.  He performed the same duties and responsibilities he performs with [REDACTED].  From 1981 to 2002, he was employed with [REDACTED].  From 1984 to 2002, he was a Construction Estimator and Project Manager, Residential, Light and Heavy Commercial.  From 1981 to 1984, he was a journeyman carpenter responsible for inspecting, repairing, installing, modifying, rebuilding, constructing, and maintaining woodwork construction.  From 1976 to 1981, he was employed with [REDACTED] as a welder and mechanic where he was responsible for joining, fabricating and repairing metal and other welding materials.  He also installed, repaired and maintained all types of engines.
[REDACTED] résumé states that his experience and job performance record makes him an ideal candidate for a Superintendent position.  For the last ten years, he has been a Superintendent for multiple construction projects ranging from [REDACTED] to [REDACTED]. From 2003 to 2007, he was a Superintendent for [REDACTED].  From 2002 to 2003, he was a carpenter with [REDACTED].  From 1995 to 2002, he was a Superintendent with {REDACTED].  From 1988 to 1995, he was a carpenter with [REDACTED].  From 1979 to 1988, he was a carpenter with [REDACTED], [REDACTED] and [REDACTED].
 It appears that the persons with the technical experience and knowledge in the critical areas of the firm’s business are Messrs. [REDACTED], [REDACTED], [REDACTED] and [REDACTED], all non-disadvantaged individuals and non-owners in the firm.  IDOT opined that the socially and economically disadvantaged owner is reliant upon non-disadvantaged individuals for the firm’s key operational functions. 
Your letter of rebuttal states “I am the sole owner of this company and have no reliance on any other non-disadvantaged corporation or individuals.  Every company, corporation or small business in America was started by an individual with the American dream of pursuing their own business.  I have invested all my own hard earned savings, time and willingness to take a chance at this dream. All big businesses today started with one person, that tried some things that they may not have been experts on, or even so called qualified, (as IDOT put it), but they became qualified and knowledgeable by doing and experiencing the job…that is what I intend to do, or should I say have done for over one year.  I am managing a construction business that I started using good business sense to hire competent people in the fields I have chosen to work in.  I know all of my employees, every laborer, operator, carpenter and estimator, and know what each individual is capable of.  I base all my decisions on the capabilities of my company as a whole.”

Your letter of rebuttal also stated “I know it must be hard for someone to judge how a company is run on a day-to-day basis from a piece of paper.  I am the only one, that if I quit, the company will shut down.  It stands to reason that this would be the person, which has total control of the company.  It is my decision who gets paid, who gets billed when and how much, what jobs are bid and for how much, I decide who get’s hired and who gets fired, all of employees answer to me and no one else.  As stated in 49 CR Part 27.71(e), there is nothing wrong with having employees, which I control on a day-to-day basis work for me.  My construction knowledge should not be judged on my past profession, but rather on my present status, as a woman-owned business that has been in operation for over one year.  I was always active in the day-to-day business operations of my former employer, although job title did not express it.  I am grateful for the knowledge that I received from past experiences, such as shoveling rock in basements to level before a pour, putting black paper on a roof before shingling and having hands on experience on equipment.  All these have helped me to be more fully knowledgeable of running a construction business.”
While, we believe you are a major asset to the firm, substantial record evidence supports IDOT’s determination that you do not possess an overall understanding of, and managerial and technical competence and experience directly related to, the type of business in which the firm is engaged and the firm’s operations.  
2) 49 CFR Part 26§26.71 (a) states “In determining whether socially and economically disadvantaged owners control a firm, you must consider all the facts in the record, viewed as a whole.”

(b) Only an independent business may be certified as a DBE.  An independent business is one the viability of which does not depend on its relationship with another firm or firms.

In determining whether a potential DBE is an independent business, you must scrutinize relationships with non-DBE firms, in such areas as personnel, facilities, equipment, financial and/or bonding support, and other resources.
§26.71(m) states “In determining whether a firm is controlled by its socially and economically disadvantaged owners, you may consider whether the firm owns equipment necessary to perform its work. However, you must not determine that a firm is not controlled by socially and economically disadvantaged individuals solely because the firm leases, rather than owns, such equipment, where leasing equipment is a normal industry practice and the lease does not involve a relationship with a prime contractor or other party that compromises the independence of the firm.”

IDOT also determined that the firm was not an independent business as required under §26.71(b) because you and Messrs. Hemmer. Scheich, Schaltenbrand and Held were all employees of Fournie Belleville Concrete, a firm previously owned by your non-disadvantaged father-in-law.                                                                                                                                                                                                                                                                                                                                                                     
Upon the death of your father-in-law in 1997, he left the company to his sons, one of whom is your non-disadvantaged spouse.  The firm started to liquidate in 2006, which is the year your firm was started.  In addition, your firm leases equipment from [REDACTED], as well a property.  According to Exhibit A, you resigned from [REDACTED] in May 2006.  In June 2006, you decided to go into business for yourself.  In August 2006, you incorporated your business.  In September 2006, you hired [REDACTED] to estimate general construction and Rich [REDACTED] to pursue plaster projects.  In December 2006, you completed fiscal year with [REDACTED] of completed work.  In January 2007, [REDACTED] resigned from [REDACTED] and submitted his résumé to you.  You discussed the possibilities of doing civil work such as concrete, sewer and dirt work.  In February 2007, you hired [REDACTED] to estimate civil projects. 
Your letter of rebuttal further stated that “Fournie Contracting Company is a new corporation which explains why I lease much of the larger equipment.  There is no rule which read that says a DBE has to own all of its own equipment.  Many of my employees use their own hand tools which they are required to have thru their union.  I rent or lease from many companies such a [REDACTED], [REDACTED], [REDACTED] and [REDACTED], whose equipment is available to be leased by any corporation or individual thru its receiver.  [REDACTED] status of closure was done by its stockholders filing lawsuits against it.  This was not in my or my spouse’s control and has left my husband to pursue his love of farming full time.   [REDACTED] is no longer in business and is in receivership.  This is not a fate anyone would purposely bestow on a business.  I lease its equipment only because of its availability, until it is liquidated.  There is nothing set forth in 49 CFR Part 26, that states I cannot lease equipment from anywhere that I find to be an advantage to my business by getting the best rental price for my firm’s financial capabilities.”
Substantial record evidence supports IDOT’s conclusion that your firm is not an independent business as required by the Regulation.  Specifically, your key employees are former employees of [REDACTED]; you lease equipment from this firm as well as property. Your firm pays the insurance on the buildings, utilities and property taxes. 
We agree with IDOT’s conclusion that Fournie Contracting is not an independent business as required by the Department’s Regulation. This is contrary to the intent of the Department’s Regulation.
In summary, the information provided cumulatively supports a conclusion that Fournie Contracting does not meet the criteria as required for DBE certification under 49 CFR Part 26.  The company is, therefore, ineligible to participate as a DBE on IDOT’s Federal financially assisted projects.  This determination is administratively final as of the date of this correspondence. 

Sincerely,

Joseph E. Austin, Associate Director 

External Civil Rights Programs Division 

Departmental Office of Civil Rights

cc:
IDOT



