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April 2, 2008
CERTIFIED MAIL

RETURNED RECEIPT REQUESTED
Reference No. 08-0023
Mr. James F. Fail
JF Leasing, LLC
291 East Rocky Dugway Road
Mantua, Utah  84324
Dear Mr. Fail:
This is in response to the appeal you filed on behalf of your firm, JF Leasing, LLC (“JF Leasing”).  We have carefully reviewed the material from the Utah Department of Transportation (“UDOT”) and have concluded that the denial of JF Leasing's certification as an eligible Disadvantaged Business Enterprise (“DBE”) under criteria set forth in 49 CFR Part 26 (“the Regulation”) is supported by substantial evidence. 

Your appeal is denied based upon our determination that substantial record evidence supports UDOT’s conclusion that JF Leasing is not an independent business as required by the Department’s Regulation. 
The specific reason for the denial of the appeal includes the following: 

49 CFR §26.71 What rules govern determinations concerning control?
(a)
In determining whether socially and economically disadvantaged owners control a firm, you must consider all the facts in the record, viewed as a whole.

(b)
Only an independent business may be certified as a DBE. An independent business is one the viability of which does not depend on its relationship with another firm or firms.

(1)
In determining whether a potential DBE is an independent business, you must scrutinize relationships with non‑DBE firms, in such areas as personnel, facilities, equipment, financial and/or bonding support, and other resources. 

(2)
You must consider whether present or recent employer/employee relationships between the disadvantaged owner(s) of the potential DBE and non‑DBE firms or persons associated with non‑DBE firms compromise the independence of the potential DBE firm.

(3)
You must examine the firm's relationships with prime contractors to determine whether a pattern of exclusive or primary dealings with a prime contractor compromises the independence of the potential DBE firm. 

(4)
In considering factors related to the independence of a potential DBE firm, you must consider the consistency of relationships between the potential DBE and non‑DBE firms with normal industry practice. 

The record reveals that you are the 100% owner of JF Leasing, a firm established in January 2007, to perform vehicle equipment leasing.  The record further reveals that JF Leasing has a close relationship with [REDACTED], a non-disadvantaged firm owned by [REDACTED].  The DBE application and other documents contained in the record reveals that you, the socially and economically disadvantaged owner, are currently employed full-time with [REDACTED] as a Project Manager.  The record indicates that you are overly dependent on [REDACTED] in order to afford your firm the ability to function as an on-going concern.  The record evidence reveals that although [REDACTED] is an engineering firm it also leases vehicles from certified DBE firms in order to receive DBE credit to meet its DBE goal.  
On 7/18/2007, UDOT conducted an onsite review at your home at which time you had no clients nor did you have a business license.  During the onsite review you stated, that [REDACTED]. will be leasing vehicles from JF Leasing as one of your first clients.    The record also reveals that you did not have an office set up for your business other than a hard drive and that you had no equipment, vehicles or storage space.  You also stated that you used [REDACTED] fax machine for JF leasing business.  The record contains a letter from [REDACTED] stating that you had secured financing for trucks that JF Leasing would need on an as earned basis.  The record further reveals that [REDACTED] has a [REDACTED] line of credit with [REDACTED].  The information is unclear as to whether your approved financing was due to your credit history or your affiliation with [REDACTED].  
The record contains an email message from [REDACTED]:

[REDACTED], 

As we discussed this A.M. I am writing to provide our experience using DBE’s in our business.  We are an engineering firm and we work on projects such as FHWA (Federal Highway Administration) and FAA (Federal Aviation Administration) where DBE goals are stipulated.  Quite often, the prime contractors for whom we work require each subcontractor to hit the same goal to which they are held.  For instance, if the goal is 9% DBE participation, the prime will require that all subcontractors meet that goals with the rationale being that if all subs hit the target, the sum will equal the target overall.  To that end, we use DBE’s to provide leased vehicles that we use on the project…This is the methodology proposed by [REDACTED] with his establishment of JF Leasing.  
In addition, the record indicates that a facsimile was sent to the UDOT and the fax header was stamped with the name “[REDACTED].”  The fact that the facsimile was on [REDACTED] letterhead confirms that you are utilizing the resources and office space of the non-DBE firm.  

Your letter of rebuttal states:

I have worked for [REDACTED]. since 1992 in the construction engineering field, as a general manager and project manager.  This is where I gained my experience in managing lease contracts and knowledge of the DBE participation requirements stipulated by the federal government in federal contracts.  I have an opportunity to get this business started through a contract with them, (which is the way any business is begun, by brokering a contract and utilizing the income for further business development).  It just happens that my first client would be [REDACTED].
Your letter of rebuttal further states:  

Every business is based on working relationships with other companies.  No company can stay in business without the support of other firms.  Furthermore, nowhere in section B(7), does it state that I cannot do business with the firm in which I am currently employed.  
[REDACTED] goes on to make the accusations that my firm is not an independent business, because it does not possess the adequate resources to perform business. And disproportionately relies on others for its resources.  The most appealing benefit to myself and was the determining factor in my decision to start my own business in the leasing brokerage field, is the low overhead and minimal time required to manage such an entity. 
The Regulation requires that participating DBE firms be independent businesses.  In determining whether or not a potential applicant is an independent business, the Regulation directs recipients to scrutinize the firm’s relationships with non-minority firms.  The record information substantiates that there are strong business ties between JF Leasing and [REDACTED], a non-DBE firm.  
The socially and economically disadvantaged individual bears the burden of proving by clear and convincing evidence that he independently controls the firm without relying on other individuals.  Therefore, we must conclude, under the present circumstances, that the relationship between JF Leasing and [REDACTED] is much too closely intertwined to meet the independence requirements.  Substantial record evidence support’s UDOT’s conclusion that JF Leasing is not an independent business as required by the Department’s Regulation.  

§26.71(j) states, “In order to be viewed as controlling a firm, a socially and economically disadvantaged owner cannot engage in outside employment or other business interests that conflict with the management of the firm or prevent the individual from devoting sufficient time and attention to the affairs of the firm to control its activities.  For example, absentee ownership of a business and part‑time work in a full‑time firm are not viewed as constituting control.”

The record reveals that, you are employed full-time as a Project Manager for [REDACTED], an engineering firm.  According to the record information you work approximately 12 hours per day, 5 to 6 days per week with [REDACTED] and you spend approximately 20 hours a week on the weekends and during lunch hour doing the business of JF Leasing.  
Your rebuttal letter states:

[REDACTED] continuously stated that I could not do business with [REDACTED] at all. And that I could not be employed elsewhere, if being certified as a DBE.  I repeatedly tried to explain to [REDACTED], that I felt she was misrepresenting the requirements on her part.  But she continued to tell me that she had decided that I could not do business with anyone involved in seeking DBE participation.  Also that I could not have other employment besides JF Leasing for at least one (1) year, before she would even consider my application again.  

Substantial record evidence supports UDOT’s determination that the disadvantaged owner does not devote sufficient time and attention to the affairs of the firm in order to be considered as controlling its activities.  We do not believe that this type of absentee ownership meets the requirements of the Department’s Regulation.
In summary, the information provided supports a conclusion that JF Leasing does not meet the criteria as required for DBE certification under the Regulation.  The company is, therefore, ineligible to participate as a DBE on UDOT's Federal financially assisted transportation projects.  This determination is administratively final as of the date of this correspondence.

Sincerely, 

 

Joseph E. Austin, Associate Director                                                                                External Civil Rights Programs Division

Departmental Office of Civil Rights

cc: UDOT

