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March 5, 2008
CERTIFIED MAIL

RETURN RECEIPT REQUESTED
Reference No: 08–0024
Ms. Deborah M. Lee
President

BL Technology, Inc. 
13171 Misty Willow Drive
Houston, TX 77070
Dear Ms. Lee:

This is in response to the appeal that you filed on behalf of your firm, BL Technology, Inc. 

(“BLT”).  We have carefully reviewed the material from the City of Houston (“COH”) as well as the information you submitted on behalf of your firm, and have concluded that the denial of BLT’s certification as an eligible Disadvantaged Business Enterprise (“DBE”) under criteria set forth in 49 CFR Part 26 (“the Regulation”) is supported by substantial record evidence.

Your appeal is denied based upon our determination that substantial record evidence supports COH’s conclusion that your contribution of capital to acquire your ownership interest in BLT was not real, substantial, and continuing as required by the Regulation §26.69.

Your appeal is also denied based upon our determination that substantial record evidence supports COH’s conclusion that you do not possess the power to direct or cause the direction of the management and polices of BLT and to make day-to-day as well as long-term decisions on matters of management, policy and operations as required by the Regulation §26.71.

The specific reasons for the denial of your appeal include the following:

OWNERSHIP

§26.61(b) states: “The firm seeking certification has the burden of demonstrating to you, by a preponderance of the evidence, that it meets the requirements of this subpart concerning group membership or individual disadvantage, business size, ownership, and control.”

§26.69(c) states: “The firm’s ownership by socially and economically disadvantaged individuals must be real, substantial, and continuing, going beyond pro forma ownership of the firm as reflected in ownership documents.  The disadvantaged owners must enjoy the customary incidents of ownership, and share in the risks and profits commensurate with their ownership interests, as demonstrated by the substance, not merely the form, of arrangements.”

§26.69(e) states: “The contributions of capital or expertise by the socially and economically disadvantaged owners to acquire their ownership interests must be real and substantial.  Examples of insufficient contributions include a promise to contribute capital, an unsecured note payable to the firm or an owner who is not a disadvantaged individual, or mere participation in a firm's activities as an employee.  Debt instruments from financial institutions or other organizations that lend funds in the normal course of their business do not render a firm ineligible, even if the debtor's ownership interest is security for the loan.”

According to the firm’s DBE certification application, you are the sole owner of BLT, a firm established in 1974, which installs security instrumentation and access control systems.  Your husband, [REDACTED], is the firm’s Vice President and serves as a director of the firm in addition to yourself.  The application states that your initial investment to acquire your ownership in the firm was “Other” [REDACTED].  The entry below this states that your 18,000 shares of stock (100 percent of the firm), acquired on August 23, 2004, was through “sweat equity.”  The record contains a Board of Directors resolution dated August 2004, which states:

. . .The Directors of BLT, Deborah M. Lee and [REDACTED] have met to determine purchase of stock. . .[REDACTED] and Deborah M. Lee have deemed that [REDACTED] in sweat equity earned by Deborah Lee from 1994–2004 will be utilized for the stock purchase of 18,000 shares of BLT making Deborah M. Lee the sole stockholder.  

COH’s March 28, 2007, field audit report describes the firm’s founders and their contributions as follows:
[Ms. Lee] stated that the company started in 1974 as [REDACTED] with owners being [REDACTED]. having 10,000 shares and the [REDACTED] having ownership of 40,000 shares, that was the total outstanding shares issued for the company. . .[I]n 1975 [REDACTED] shares were purchased back by the company and in 1985 the 40,000 shares owned by the [REDACTED] was surrendered back to the company and [REDACTED] purchased 36,000 shares which became the only outstanding shares issued by the company.

[Ms. Lee] stated that in 1986 18,000 shares were transferred from [REDACTED] to [REDACTED] and 18,000 from [REDACTED] to [REDACTED].  In June 1993, the company purchased back all the shares from [REDACTED] leaving [REDACTED] the only outstanding stockholder.  Ms. Lee stated [that] all of the initial startup of the company was by [REDACTED].  She stated that at the time he had several compan[ies] and that is why the company was initially owned by two companies.
Ms. Lee stated that she had been on the Board of Directors with the company since 1984 and actively working in the company since 1994.  She stated that in 1995, she took the position of Secretary/Treasurer; in 1986 was named Vice President; and [in] August 2004, was named President, Secretary/Treasurer. . .  [REDACTED] transferred his 18,000 shares to her giving her 100 percent ownership of all outstanding shares.  [She] stated [REDACTED] is. . .still involved with the business as Vice President. . .[Ms. Lee] stated that her ownership was acquired through sweat equity, she paid no money for her shares.  She stated that the [REDACTED] that she lists on the application for [her] initial investment under “Other” is the value of her sweat equity.      

The record does not contain evidence that you contributed any of your own funds to acquire your ownership interest in BLT.  According to the firm’s application and record, as well as your statements to COH during its field audit, your contribution consisted of “sweat equity.”  This is not in accordance with §26.69(e), which states: “The contributions of capital or expertise by the socially and economically disadvantaged owners to acquire their ownership interests must be real and substantial.  Examples of insufficient contributions include a promise to contribute capital, an unsecured note payable to the firm or an owner who is not a disadvantaged individual, or mere participation in a firm's activities as an employee.”  Sweat equity is clearly not real and substantial and is a form of “participation in the firm’s activities as an employee,” which does not meet the requirements of the Regulation.  
Your contribution of sweat equity also does not meet the requirements of §26.69(c), which states, in part: “The firm’s ownership by socially and economically disadvantaged individuals must be real, substantial, and continuing, going beyond pro forma ownership of the firm as reflected which states, in part: in ownership documents.”  By your own admission and as evidenced in the record, your shares were transferred to you by [REDACTED]in exchange for your “sweat equity.”  This is a pro forma arrangement contrary to §26.69(c).  In addition, there are no documents of record that substantiate this.  
Substantial record evidence therefore, supports COH’s conclusion that your ownership in BLT is not real, substantial, and continuing, going beyond pro forma ownership of the firm as reflected in the ownership documents as required by the Regulation §26.69. 

CONTROL

§26.71(a) states: “In determining whether socially and economically disadvantaged owners control a firm, you must consider all the facts in the record, viewed as a whole.” 

§26.71(d) states: “The socially and economically disadvantaged owners must possess the power to direct or cause the direction of the management and policies of the firm and to make day-to-day as well as long-term decisions on matters of management, policy and operations.  (1) A disadvantaged owner must hold the highest officer position in the company (e.g., chief executive officer or president).  (2) In a corporation, disadvantaged owners must control the board of directors.  (3) In a partnership, one or more disadvantaged owners must serve as general partners, with control over all partnership decisions.” 

§26.71(e) states: “Individuals who are not socially and economically disadvantaged may be involved in a DBE firm as owners, managers, employees, stockholders, officers, and/or directors.  Such individuals must not, however, possess or exercise the power to control the firm, or be disproportionately responsible for the operation of the firm.” 

§26.71(g) states: “The socially and economically disadvantaged owners must have an overall understanding of, and managerial and technical competence and experience directly related to, the type of business in which the firm is engaged and the firm's operations.  The socially and economically disadvantaged owners are not required to have experience or expertise in every critical area of the firm's operations, or to have greater experience or expertise in a given field than managers or key employees.  The socially and economically disadvantaged owners must have the ability to intelligently and critically evaluate information presented by other participants in the firm's activities and to use this information to make independent decisions concerning the firm's daily operations, management, and policymaking. Generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control.” 

§26.71(h) states: “If state or local law requires the persons to have a particular license or other credential in order to own and/or control a certain type of firm, then the socially and economically disadvantaged persons who own and control a potential DBE firm of that type must possess the required license or credential.  If state or local law does not require such a person to have such a license or credential to own and/or control a firm, you must not deny certification solely on the ground that the person lacks the license or credential. However, you may take into account the absence of the license or credential as one factor in determining whether the socially and economically disadvantaged owners actually control the firm.” 

1.  Your résumé indicates that since you became President of BLT, you are responsible for customer contracts, EEOC, certified payroll; coordination of all department managers, office manager, including Human Resources; and oversee various internal and external financial duties.  From 1994 to 2004, you served BLT as its Vice President and were responsible for the coordination of purchasing and administration, maintenance of and between departments, supervision and coordination of documentation for special projects, and various internal/external financial duties.  You also worked with the President, project managers, and the Accounting and Purchasing Departments on “various states of project management.”  You once owned and operated [REDACTED]., where you manufactured and marketed customized materials, developed customer accounts, and handled accounts payables and receivables.  You also served as an assistant store manager for [REDACTED], a collection representative at [REDACTED], and a pharmacy technician/evening manager at [REDACTED].  

COH’s field audit report states that your role in the day-to-day operation of [the] company is to “review contracts, monitor[s] project cost analysis; maintain departmental policies and procedures; HR; customer relations; maintain [company] insurances for contracts and employees; collections and job projects and cost; maintain front office staff including hiring and firing; [and] maintain all company certifications.”  You attached to your October 10, 2007, letter to COH three letters of recommendation from [REDACTED]; [REDACTED].; and[REDACTED].  In general, these individuals described your contract administration, executive business, subcontracting, and accounting acumen.    

Pursuant to the Regulation §26.61(b), the firm seeking certification has the burden of demonstrating by a preponderance of the evidence, that it meets the requirements of the Regulation concerning control.  Although it appears you control the office functions of BLT, there is no indication in the record that you could perform the security systems installation work of the firm, without the assistance of others.  You have failed to meet your burden of proving that you meet the requirements of §26.71(g), which states: 
“The socially and economically disadvantaged owners must have an overall understanding of, and managerial and technical competence and experience directly related to, the type of business in which the firm is engaged and the firm's operations. The socially and economically disadvantaged owners are not required to have experience or expertise in every critical area of the firm's operations, or to have greater experience or expertise in a given field than managers or key employees. The socially and economically disadvantaged owners must have the ability to intelligently and critically evaluate information presented by other participants in the firm's activities and to use this information to make independent decisions concerning the firm's daily operations, management, and policymaking. Generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control.” 

2.  According to COH’s field audit report, you indicated that you do not do any of the installation work.  When asked “Who actually performs the work or makes the project and how much of the work is subcontracted out to other companies or contract laborers?”—the audit report states:

[Ms. Lee] stated she has about 21 full time employed and four part-time and sometimes use[s] contact laborers depending on the need for different jobs.  [She] stated that sometimes the[y] subcontract out electrical work and programming to other companies.  She state this is maybe 8 percent of their work that is subcontracted out.  [She] stated she does not do any of the installations.  She stated her job is to review the contacts and determine what is needed to do the job such as trailers, insurance, bonds, tax forms, etc., set up the financial end of the project (cost of project), send info to accounting, customer contact and other subcontract work needed. . .She sets-up with the customer as to what their needs are within the contract.  
The firm’s DBE certification application indicates that [REDACTED] a non-disadvantaged individual and the firm’s Vice President, is solely responsible for BLT’s estimating and bidding.  [REDACTED] is authorized to sign company checks and to make financial transactions in addition to yourself.  [REDACTED] and the firm’s security manager, [REDACTED], also a non-disadvantaged individual, perform marketing/sales.  [REDACTED], a non-disadvantaged individual, is solely responsible for field/production operations supervision; whereas you are listed as solely controlling the firm’s financial decisions, negotiating and contract execution, hiring/firing of management personnel, office management, and purchasing of major equipment.   
The field audit report identifies [REDACTED] as the firm’s project manager who handles access security sales and project management.  [REDACTED] (who is also project manager) works on the firm’s sales and projects.  He also manages the shop and field teams. According to [REDACTED] résumé he has designed control systems including panel wiring and loop drawings for the firm and served BLT for four years as a control systems designer.  

[REDACTED] describes his work experience and duties at BLT in his résumé as:
Responsible for project management [of] all security departmental activities.  Supervise personnel in developing schedules and budgets, system design, and programming.  Managed all high volume company security and CCTV system projects.  Responsible for the design of all security systems as well as layouts.  Managed a team of technicians as well as subcontractors to ensure on-time customer system delivery.  Prepare information for bidding and projects, function design specifications, descriptions of operation, documentation.

You alleged in your October 10, 2007, letter to COH that other managers are minority such as your controller (Hispanic), 3 of 5 project managers (minority), 33 percent of management staff (female), and 60 percent of management staff is minority.  You stated:

[COH] asked me if I perform and handle all the installation and field work.  I honestly answered that I do not handle ALL the field work.  How could I and run a multi-million dollar company if this was the case?  Have I handled field work, have I worked in the shop, have I met with customers and contractors in meetings?  Most Definitely. I have, will, and continue to, but not everything every day.  I manage departments, call customers, and [perform] a multitude of other responsibilities every day.  A manager and owner cannot possibly do all the work by herself. . .At some point a manager and owner must trust their employees and managers to handle their departments with supervision, checks and balances. . . 

You have not met your burden of proof in demonstrating that you meet the requirements of the Regulation §26.71(e) and (f).  These sections state:
§26.71(e): “Individuals who are not socially and economically disadvantaged may be involved in a DBE firm as owners, managers, employees, stockholders, officers, and/or directors.  Such individuals must not, however, possess or exercise the power to control the firm, or be disproportionately responsible for the operation of the firm.”  
§26.71(f): “the socially and economically disadvantaged owners of the firm may delegate various areas of the management, policymaking, or daily operations of the firm to other participants in the firm, regardless of whether these participants are socially and economically disadvantaged individuals.  Such delegations of authority must be revocable, and the socially and economically disadvantaged owners must retain the power to hire and fire any person to whom such authority is delegated.  The managerial role of the socially and economically disadvantaged owners in the firm's overall affairs must be such that the recipient can reasonably conclude that the socially and economically disadvantaged owners actually exercise control over the firm's operations, management, and policy.”  

The record indicates that you have delegated the firm’s field operations and key firm tasks activities to non-disadvantaged individuals who exercise substantial authority over the firm’s activities.  

3.  According to COH’s March 28, 2007, field audit report, your husband [REDACTED] and your son, [REDACTED], [REDACTED], and [REDACTED] (the firm’s material manager and a non-disadvantaged individual) are the signers on the firm’s account with [REDACTED] with no restrictions.  In addition, [REDACTED] can sign sales and customer documents and bank contracts; and in his absence it appears [REDACTED] has this authority.  The record contains a June 2006 Board of Directors Resolution that indicates that Messrs. [REDACTED] and [REDACTED] were designated as additional signers on BLT corporate accounts; as well as a business account application with [REDACTED] wherein these [REDACTED], [REDACTED], and [REDACTED] are authorized signers on the account, in addition to you and your husband.  The record further contains a “Corporate Resolution to Borrow/Grant Collateral,” with [REDACTED] for a [REDACTED] loan dated November 1, 2004, signed by you and[REDACTED].  This document states that you both are authorized to borrow money, execute notes, grant security, execute security documents, and negotiate financial instruments.  In addition, [REDACTED]l, may sign documents for the purchasing of material and procurement.  
The ability of non-disadvantaged individuals to sign contracts and checks on the firm’s accounts, and purchase materials limits your control of BLT.  This is not in accordance with §26.71(e).
4.  COH’s field audit report states: “[Ms. Lee] stated that for the security side of the business the company is required to have a license as a security contractor and individual license for her as owner/partner/shareholder/officer.  [She] stated that V[REDACTED] (employee) has the security manager license.”  The record contains a website printout from the Texas Department of Safety dated March 28, 2007, which indicates that [REDACTED] holds a license as an “alarm installer’ and “qualified manager.”
You stated in your October 10, 2007, letter to COH that “the only license required for my business is a security license from the Texas Department of Public Safety.  Attached you will find my license with my name on the document.”  

While the attachment you provided is from the Texas Department of Public Safety, it states that the Texas Private Security Bureau certifies that BLT is licensed as a “Security Contractor Alarm Systems Company.”  This license expired on October 31, 2007.  
The  Regulation §26.71(h) states:

“If state or local law requires the persons to have a particular license or other credential in order to own and/or control a certain type of firm, then the socially and economically disadvantaged persons who own and control a potential DBE firm of that type must possess the required license or credential.  If state or local law does not require such a person to have such a license or credential to own and/or control a firm, you must not deny certification solely on the ground that the person lacks the license or credential. However, you may take into account the absence of the license or credential as one factor in determining whether the socially and economically disadvantaged owners actually control the firm.” 

There is no indication in the record that you, as the firm’s owner, are required to have a particular license in order to own and/or control BLT.  However, it appears [REDACTED] is licensed as and “alarm installer’ and “qualified manager;” and it is unclear from your submissions what this entails.  You thus have not met your burden of proving BLT’s eligibility for the DBE program and the license issue is a factor that supports COH’s conclusion that you do not control BLT.  
Substantial record evidence therefore, supports COH’s conclusion that you do not control BLT within the meaning of §26.71. You have therefore, failed to meet your burden of proof in demonstrating, by a preponderance of the evidence, the firm meets the requirements of the DBE program pursuant to §26.61(b).  
In summary, the information provided cumulatively supports COH’s determination that BLT does not meet the criteria as required for DBE certification under 49 CFR Part 26.  The company is, therefore, ineligible to participate as a DBE on COH’s Federal financially-assisted projects.  This determination is administratively final as of the date of this correspondence.

Sincerely,

Joseph E. Austin, Associate Director
External Civil Rights Programs Division

Departmental Office of Civil Rights

cc:  COH
