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March 13, 2008
CERTIFIED MAIL

RETURN RECEIPT REQUESTED
Reference No.:08-0025
Ms. Audrey Coffey
President and Owner

J.A.C.K. Coffey LLC 
P. O. Box 369.
Medinah, IL 60157
Dear Ms. Coffey:
This is in response to the appeal you filed on behalf of your firm, J.A.C.K. Coffey, LLC. (“J.A.C.K. Coffey”).  We have carefully reviewed the material from the Illinois Department of Transportation (“IDOT”) as well as that you submitted on behalf of your firm, and have concluded that the denial of J.A.C.K. Coffey  as an eligible Disadvantaged Business Enterprise (DBE) under criteria set forth in 49 CFR Part 26 ("the Regulation") is supported by substantial evidence.

Your appeal is denied based upon our determination that substantial record evidence supports IDOT’s conclusion that the socially and economically disadvantaged owners must possess the power to direct or cause the direction of the management and policies of the firm and to make day-to-day as well as long-term decisions on matters of management, policy and operations. 
The specific reason for the denial of your appeal is as follows:

§26.71 (a) states “In determining whether socially and economically disadvantaged owners control a firm, you must consider all the facts in the record, viewed as a whole.”
§26.71 (b) states “Only an independent business may be certified as a DBE. An independent business is one the viability of which does not depend on its relationship with another firm or firms.

(1) In determining whether a potential DBE is an independent business, you must scrutinize relationships with non-DBE firms, in such areas as personnel, facilities, equipment, financial and/or bonding support, and other resources.”
§26.71 (d) states “Socially and economically disadvantaged owners must possess the power to direct or cause the direction of the management and policies of the firm and to make day-to-day as well as long-term decisions on matters of management, policy and operations.”
§26.71 (e) states “Individuals who are not socially and economically disadvantaged may be involved in a DBE firm as owners, managers, employees, stockholders, officers, and/or directors.  Such individuals must not, however, possess or exercise the power to control the firm, or be disproportionately responsible for the operation of the firm.”
§26.71(f) The socially and economically disadvantaged owners of the firm may delegate various areas of the management, policymaking, or daily operations of the firm to other participants in the firm, regardless of whether these participants are socially and economically disadvantaged individuals. Such delegations of authority must be revocable, and the socially and economically disadvantaged owners must retain the power to hire and fire any person to whom such authority is delegated. The managerial role of the socially and economically disadvantaged owners in the firm's overall affairs must be such that the recipient can reasonably conclude that the socially and economically disadvantaged owners actually exercise control over the firm's operations, management, and policy.
§26.71 (g) states “The socially and economically disadvantaged owners must have an overall understanding of, and managerial and technical competence and experience directly related to, the type of business in which the firm is engaged and the firm’s operations.  The socially and economically disadvantaged owners are not required to have experience or expertise in every critical area of the firm’s operations, or to have greater experience or expertise in a given field than managers or key employees.  The socially and economically disadvantaged owners must have the ability to intelligently and critically evaluate information presented by other participants in the firm’s activities and to use this information to make independent decisions concerning the firm’s daily operations, management, and policymaking.  Generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control.”
§26.71(k)(1) states “A socially and economically disadvantaged individual may control a firm even though one or more of the individual's immediate family members (who themselves are not socially and economically disadvantaged individuals) participate in the firm as a manager, employee, owner, or in another capacity. Except as otherwise provided in this paragraph, you must make a judgment about the control the socially and economically disadvantaged owner exercises vis-a-vis other persons involved in the business as you do in other situations, without regard to whether or not the other persons are immediate family members.

(2) If you cannot determine that the socially and economically disadvantaged owners—as distinct from the family as a whole—control the firm, then the socially and economically disadvantaged owners have failed to carry their burden of proof concerning control, even though they may participate significantly in the firm's activities.”
The record reveals that J.A.C.K. Coffey is seeking certification in the Construction Services category specifically, excavating and grading; miscellaneous concrete; Other: barrier wall placement and removal; remove curb and gutter, sidewalks; pull and remove pavement patches; remove miscellaneous concrete; and other; Gradall rental with operator.  According to the record, you are the 57% owner and President and your non-disadvantaged spouse, [REDACTED] is a 43% shareholder. The firm was established on March 13, 2007 and incorporated as a Limited Liability Corporation on the same date.   According to the record you contributed an insurance check in the amount of [REDACTED] plus [REDACTED] from a joint savings and one half of the home equity loan to purchase the Gradall and five buckets which constitute your 57% ownership interest in the firm. Your husband, [REDACTED], used [REDACTED] from the joint savings account and one half of the home equity for his 43% ownership interests.
You are the only member of the Board of Directors. According to the application, you are responsible for financial decisions, negotiating and contract execution; hiring and firing of management personnel; office management; marketing/sales; purchasing of major equipment, and authorization to make financial transactions.  You share the responsibility for estimating and bidding; field/production operations supervisor; and the authorization to sign company checks with your non-disadvantaged spouse, [REDACTED]. 
Your résumé states that in March 2007 you established J.A.C.K. Coffey LLC. You stated office management responsibilities include customer accounts, invoices, payroll, banking, acquiring new clients and setting up new credit accounts with vendors. From 1996 to 2006, your community activities consisted of school volunteer, providing clerical and academic assistance; organized amateur wakeboard competitions; acquired financial and product donations for events; National Promo Team Associate for [REDACTED].  From 1990 to 1996, you were employed by The Gap where you were a pacesetter: motivated employees; encouraged teamwork and positive attitudes throughout the sales staff.  From 1987 to 1989 you were employed by [REDACTED] where you were a heavy equipment operator: Crusher, bull dozer and end loader.  You also worked as an Administrative Assistant where you were responsible for organizing and setting up spread sheets; recording inventory data for stone and asphalt.
[REDACTED] résumé states that he has worked for J.A.C.K. Coffey LLC since March 2007 and is responsible for operating the Gradall, paver, roller, backhoe and end loader.  From 2003 to February 2007, he was employed by [REDACTED] where he operated the Gradall, paver, roller, backhoe and end loader. From March 1999 to 2003, he was employed by [REDACTED] as field mechanic for heavy road construction equipment.  From 1988 to February 1999 he was employed by [REDACTED] as a shop and field mechanic for heavy road construction equipment. 
A review of the socially and economically disadvantaged owner’s qualifications revealed that her experience and qualifications are primarily in the area of office management.  According to the Regulations, generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control. 
Your letter of rebuttal stated that “The interviewer is correct that I took time out from the industry to raise my children, as many women do.  To penalize me for that seems to directly contradict the intention of the Disadvantaged Business Enterprise Program supporting my efforts to enter the construction industry.  Running the company books is very similar to running a household.  I have been doing all the book work for my household and I apply those same skills to the business.  

IDOT specifically supports its contention that I lack qualifications to operate my business because, instead of estimating and bidding jobs, we perform work on an hourly basis.  The letter states that this answer showed that my level of knowledge was deficient.  However, I feel that this statement by IDOT shows its lack of understanding how a small Gradall company works. Since this is still a very small company, I have not had the opportunity to bid any large jobs and can only take work on an hourly basis.   Currently, based largely on my experience at [REDACTED] reviewing the operation tickets, I am able to approximate how many hours it will take to get the job done depending on what type of work has to be done depending on what type of work has to be done and how many feet of ditching, grading, grading or barrier wall has to be set or removed.  When a job order comes in, I discuss the job with the customer and determine the hours necessary to complete the jobs.  The customer hires us based on that hourly quote, there is no bidding process…49 CFR §26.71 specifically states that the socially and economically disadvantaged owner is `not required to have experience or expertise in every critical area of the firm’s operation, or to have greater experience or expertise in a given field than managers or key employees.  In denying my application, the interviewer seemed to rely heavily on my inability to operate the Gradall.  However, this is just one small element of the skills necessary to run this company.  I do have the ability to intelligently and critically evaluate information presented by other participants in the firm’s capabilities and use this information to make independent decisions concerning the firms daily operations, management, and policy making.  Running a Gradall company is more than just knowing how to operate the machine.  My husband is a valuable employee and part owner and I do consult with him on some field matters, but I can make the final decisions regarding the operation of the company. While he has significant experience operating a Gradall, he has no experience operating a Gradall rental company.” 
Your letter of rebuttal further stated “additionally, I am the primary owner of the bank account. However, for emergency planning purposes, my husband is also an authorized signatory on the account.  We were advised to establish the bank account this way by our banker to provide for an instance where I become incapacitated or for some reason unable to execute checks.  Otherwise the business would be unable to pay its debts as there would be no one authorized to sign checks without my direct authority.  If necessary, I will have him removed as a signatory, however, I would invite suggestions as to how to address any emergency situations”

Substantial record information supports IDOT’s determination that the socially and economically disadvantaged owner has the necessary experience in the areas in which the firm is seeking certification.  Moreover, substantial record information reveals that the socially and economically disadvantaged owner does not possess the technical expertise to perform the critical aspects of the firm’s operations.  The record substantiates that the person with the technical expertise to perform the critical aspects of the firm’s operation [REDACTED], a non-disadvantaged individual.   Substantial record evidence supports IDOT’s decision.

IDOT also raised the issue that the firm is not an independent business as required by the Department’s Regulation because it is reliant on a non-disadvantaged firm for storage space.  The firm is reliant upon [REDACTED], a firm owned by your non-disadvantaged brother-in-law, for storage of the equipment in its yard at no charge.

Your letter of rebuttal stated “In addition, the interviewer pointed out that we are reliant upon a non-disadvantaged business for storing the Gradall.  While we are temporarily storing our Gradall with a non-disadvantaged business, this storage does not compromise the independence of our company.  The interviewer also incorrectly stated that the firm that allows us to use its storage space is a competitor of ours.  This again shows the interviewer’s limited understanding of our industry.  [REDACTED] deals mainly with residential jobs.  They knock down houses, dig foundations and clean up the site.  J.A.C.K. Coffey LLC works on the toll ways and roadways, setting and removing barrier walls, digging ditches and grading them, removing pavement patches and concrete curbs, and grading any dirt work that has to be done for the roadways.  As you can see, the companies do very different things.  We have been fortunate that [REDACTED] has so far allowed us to use its space rent free, but this is a temporary situation and we are actively looking for space to rent.”  Unfortunately, this area needs further development in order for the Department to render a decision on this matter.
In summary, the information provided cumulatively supports a conclusion that J.A.C.K. Coffey, LLC. does not meet the criteria as required for DBE certification under 49 CFR Part 26.  The company is, therefore, ineligible to participate as a DBE on IDOT’s Federal financially assisted projects.  This determination is administratively final as of the date of this correspondence. 

Sincerely,

Joseph E. Austin, Associate Director
External Civil Rights Program Division 

Departmental Office of Civil Rights

cc:
IDOT



