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March 20, 2008
CERTIFIED MAIL

RETURN RECEIPT REQUESTED
Reference No:  08-0029
D. Greg Mitchell, Esquire
Balch & Bingham LLP
30 Ivan Allen, Jr. Blvd., NW, Suite 700
Atlanta, GA 30308-3036
Dear Attorney Mitchell:
This is in response to the appeal that you filed on behalf of your client, G & R Trucking Company (“G & R”).  We have carefully reviewed the materials from the Georgia Department of Transportation (“GDOT”) as well as that you submitted and have concluded that the denial of G & R’s certification as an eligible Disadvantaged Business Enterprise (DBE) under criteria set forth  in 49 CFR Part 26 ("the Regulation"), is supported by substantial evidence.
Your appeal is denied based upon substantial record evidence that the firm’s ownership by socially and economically disadvantaged individuals is not  real, substantial, and continuing, going beyond pro forma ownership of the firm as reflected in ownership documents.

Your appeal is further denied based upon substantial record evidences that you can not determine whether the socially and economically disadvantaged owner as distinct from the family as a whole—control the firm.

The specific reasons for the denial of your appeal include the following:

1) The Regulations at §26.69 (a) provides that “In determining whether the socially and economically disadvantaged participants in a firm own the firm, you must consider all the facts of record, viewed as a whole. (b)  To be an eligible DBE, a firm must be at least 51 per cent owned by socially and disadvantaged individuals. 
§26.69(c) states “The firm’s ownership by socially and economically disadvantaged individuals must be real, substantial, and continuing, going beyond pro forma ownership of the firm as reflected in ownership documents.  The disadvantaged owners must enjoy the customary incidents of ownership, and share in the risks and profits commensurate with their ownership interests, as demonstrated by the substance, not merely the form, of arrangements.”

§26.69 (e) states “The contributions of capital or expertise by the socially and economically disadvantaged owners to acquire their ownership interests must be real and substantial.  Examples of insufficient contributions include a promise to contribute capital, an unsecured note payable to the firm or an owner who is not a disadvantaged individual, or mere participation in a firm’s activities as an employee.  Debt instruments from financial institutions or other organizations that lend funds in the normal course of their business do not render a firm ineligible, even if the debtor’s ownership interest is security for the loan.”
§26.69(j) states “You may consider the following factors in determining the ownership of a firm. However, you must not regard a contribution of capital as failing to be real and substantial, or find a firm ineligible, solely because—

(1) A socially and economically disadvantaged individual acquired his or her ownership interest as the result of a gift, or transfer without adequate consideration, other than the types set forth in paragraph (h) of this section;

(2) There is a provision for the co-signature of a spouse who is not a socially and economically disadvantaged individual on financing agreements, contracts for the purchase or sale of real or personal property, bank signature cards, or other documents; or

(3) Ownership of the firm in question or its assets is transferred for adequate consideration from a spouse who is not a socially and economically disadvantaged individual to a spouse who is such an individual. In this case, you must give particularly close and careful scrutiny to the ownership and control of a firm to ensure that it is owned and controlled, in substance as well as in form, by a socially and economically disadvantaged individual.”
According to the record, G & R is seeking certification in the areas of hauling asphalt, dirt, rock, sand and clearing and grading.  The firm was established on November 20, 1999.  The record revealed that the socially and economically disadvantaged owner used a [REDACTED] loan to start the business and bought one dump truck.  GDOT is concerned that substantial documents revealed that [REDACTED], a non-disadvantaged individual, is signatory on G & R’s banking accounts and was also the co-signor for a majority of G & R’s equipment; a vehicle finance agreement for a 2006 Benson Trailer lists the purchaser as [REDACTED], “Owner” of George Russell Ellington dba G & R Trucking; and [REDACTED] is listed on the couple’s Schedule C of the 2005 IRS Form 1040 Tax Return as owner (proprietor) of G & R Trucking Company.  In addition, there are no W-2’s in the record for the work performed by [REDACTED].
Your letter of rebuttal states “GDOT denied G & R Trucking certification based on its concerns regarding the ownership, independence and control of the Company.  First, GDOT expressed concern that Mrs. Ellington might not be the owner of G & R Trucking because her husband, [REDACTED], is a signatory on G & R Trucking’s bank accounts and a co-signor on some of its equipment.  To begin with, even assuming that Mr. Ellington was a part owner of G & R Trucking (he is not), Mrs. Ellington is only required to own 51% of the Company for G & R Trucking to be an eligible DBE.  See 49 C.F.R. § 26.69(b).  In addition, having [REDACTED] as a co-signor on bank accounts and equipment is absolutely consistent with the U. S. Department of Transportation rule GDOT relied upon to deny G & R Trucking DBE status.  That rule, 49 C.F.R. 26.69(j)(2), reads as follows:
However, you must not…find a firm ineligible, solely because a socially and economically disadvantaged individual on financing agreements, contracts for the purchase or sale of real estate or personal property, bank signature cards , or other documents...
Given the degree of the [REDACTED] involvement in the firm, signature authority, co-signatory on financing agreement and the purchaser of equipment used by the firm, it appears that [REDACTED] role as a non-owner is more significant than of the socially and economically disadvantaged owner as indicated in your rebuttal.  Substantial record evidence supports GDOT’s determination that the firm’s ownership by socially and economically disadvantaged individuals must be real, substantial, and continuing, going beyond pro forma ownership of the firm as reflected in ownership documents.
2) §26.71 (b) states “Only an independent business may be certified as a DBE. An independent business is one the viability of which does not depend on its relationship with another firm or firms.

(1) In determining whether a potential DBE is an independent business, you must scrutinize relationships with non-DBE firms, in such areas as personnel, facilities, equipment, financial and/or bonding support, and other resources.

(2) You must consider whether present or recent employer/employee relationships between the disadvantaged owner(s) of the potential DBE and non-DBE firms or persons associated with non-DBE firms compromise the independence of the potential DBE firm.

(3) You must examine the firm's relationships with prime contractors to determine whether a pattern of exclusive or primary dealings with a prime contractor compromises the independence of the potential DBE firm.

(4) In considering factors related to the independence of a potential DBE firm, you must consider the consistency of relationships between the potential DBE and non-DBE firms with normal industry practice.”
GDOT opined that the firm was not an independent business because the largest completed contract ($3.9 million) and the largest current contract ($4 million) are with [REDACTED] a former employer of [REDACTED], a non-owner of G & R Trucking.  
Your letter of rebuttal states “GDOT expressed concern that G & R Trucking’s independence may be compromised by its relationship with [REDACTED] because [REDACTED] is a former employee of [REDACTED]. [REDACTED]  is the Company’s largest customer, and a certificate of insurance for one of G & R Trucking’s trucks listed [REDACTED].  To begin with, the fact that Mr. Ellington previously worked for [REDACTED] is not grounds to deny G & R Trucking’s certification. GDOT is required to evaluate the Company’s eligibility `on the basis of present circumstances,’ 49 CFR § 26.73 (b).  In fact, GDOT cannot `refuse to certify a firm based solely on historical information…if the firm currently meets the ownership and control standards of this part.’ Id.  At present, [REDACTED] does not own G & R Trucking.  He derives his income from two separate businesses, a grading company and [REDACTED].
In addition, although [REDACTED] is G & R Trucking’s largest customer, it is not the Company’s only customer.  G & R Trucking also performs work for [REDACTED], [REDACTED], [REDACTED], [REDACTED], and [REDACTED]. G & R Trucking’s customers consider Mrs. Ellington to be the owner of the Company.   According to [REDACTED] , the manager of [REDACTED] plant, who has worked with G & R Trucking Company since 2004, Mrs. Ellington has acted as the owner and operator of the Company in all of those dealings…Finally, [REDACTED]  categorically denies that it exerts any undue influence over G & R Trucking.  See letter from [REDACTED] dated October 2, 2007, attached hereto as Exhibit 9.  Moreover, G & R Trucking has never insured a truck, or any other equipment, owned by [REDACTED].  Nor has G & R Trucking ever jointly owned a truck with [REDACTED].  Instead, as it is required to do, the Company simply lists [REDACTED] as an additional insured.  See Certificate of Insurance attached hereto as Exhibit 10. Both [REDACTED] and [REDACTED] have verified that [REDACTED]  `did not have any ownership interest’ in the vehicle cited by GDOT and that `G & R Trucking is the sole owner of all the equipment that [they] issue.’  See letter from [REDACTED], Vice President of [REDACTED], dated October 9, 2007, attached hereto as Exhibit 12.
§26.71(b)(3) states “You must examine the firm's relationships with prime contractors to determine whether a pattern of exclusive or primary dealings with a prime contractor compromises the independence of the potential DBE firm.”  Contrary to your rebuttal, substantial record information supports GDOT’s determination that there appears to be a pattern of exclusive or primary dealings with Robinson Paving Company.
3) §26.71(d) states “The socially and economically disadvantaged owner must possess the power to direct or cause the direction of the management and policies of the firm and to make day-to-day as well as major decisions on matters of management, policy and operations. 
§26.71(e) states “Individuals who are not socially and economically disadvantaged may be involved in a DBE firm as owners, managers, employees, stockholders, officers, and/or directors.  Such individuals must not, however, possess or exercise the power to control the firm, or be disproportionately responsible for the operation of the firm.”

§26.71 (g) states “The socially and economically disadvantaged owners must have an overall understanding of, and managerial and technical competence and experience directly related to, the type of business in which the firm is engaged and the firm's operations. The socially and economically disadvantaged owners are not required to have experience or expertise in every critical area of the firm's operations, or to have greater experience or expertise in a given field than managers or key employees. The socially and economically disadvantaged owners must have the ability to intelligently and critically evaluate information presented by other participants in the firm's activities and to use this information to make independent decisions concerning the firm's daily operations, management, and policymaking. Generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control.”
§26.71((k)(1) states “A socially and economically disadvantaged individual may control a firm even though one or more of the individual's immediate family members (who themselves are not socially and economically disadvantaged individuals) participate in the firm as a manager, employee, owner, or in another capacity. Except as otherwise provided in this paragraph, you must make a judgment about the control the socially and economically disadvantaged owner exercises vis-a-vis other persons involved in the business as you do in other situations, without regard to whether or not the other persons are immediate family members.

(2) If you cannot determine that the socially and economically disadvantaged owners—as distinct from the family as a whole—control the firm, then the socially and economically disadvantaged owners have failed to carry their burden of proof concerning control, even though they may participate significantly in the firm's activities.”
§26.71(l) states “Where a firm was formerly owned and/or controlled by a non-disadvantaged individual (whether or not an immediate family member), ownership and/or control were transferred to a socially and economically disadvantaged individual, and the non-disadvantaged individual remains involved with the firm in any capacity, the disadvantaged individual now owning the firm must demonstrate to you, by clear and convincing evidence, that:

(1) The transfer of ownership and/or control to the disadvantaged individual was made for reasons other than obtaining certification as a DBE; and

(2) The disadvantaged individual actually controls the management, policy, and operations of the firm, notwithstanding the continuing participation of a non-disadvantaged individual who formerly owned and/or controlled the firm.”
§26.71(m) states “In determining whether a firm is controlled by its socially and economically disadvantaged owners, you may consider whether the firm owns equipment necessary to perform its work. However, you must not determine that a firm is not controlled by socially and economically disadvantaged individuals solely because the firm leases, rather than owns, such equipment, where leasing equipment is a normal industry practice and the lease does not involve a relationship with a prime contractor or other party that compromises the independence of the firm.”
The application reveals that your client is responsible for financial decisions; estimating and bidding; negotiating and contract execution; hiring/firing of management personnel; office management; marketing/sales; purchasing of major equipment. [REDACTED], the owner’s non- disadvantaged spouse, is responsible for field/production operations supervisor.  Both Mrs. Ellington and her spouse share the following responsibilities: authorized to sign company checks (for any purpose); and authorized to make financial transactions.
Mrs. Ellington’s résumé reveals her work experience at G & R Trucking Company as the owner from November 1999 to present.  Her duties include managing all bookkeeping and office duties, make all financial decisions, complete estimates and bidding, negotiate and execute contracts, purchase equipment, market business, manage employee hiring and termination, and supervise employees.  From March 2001 – December 8, 2003, she was a Social Services Supervisor for [REDACTED] She was responsible for supervising a unit of 6 employees who take a child abuse/neglect referrals, complete [REDACTED]  investigations, and provide ongoing [REDACTED]  to families with substantiated cases of abuse and/or neglect.  Prepare quarterly and monthly reports, organize and lead meetings of the local Child Abuse Protocol & Fatality Committee, monitor budgets for the [REDACTED]  unit and approve spending.  From May 1996 to March 2001, she was employed by Department of Family and Children Services (DFCS) and Social Services Case Manager in Child Protective Services (CPS).  Her duties were to provide ongoing CPS services to families who have an open CPS case for abuse or neglect.  Preparing case plans, providing resources, and working within the home with families in order to reduce the risk of further maltreatment/neglect to the children.  Assessing risk within the home and determining if the child(ren) should be removed from the home and placed with a relative or in foster care.
[REDACTED] résumé reveals that he is a manager at G & R Trucking and has been for three years.  His duties are to supervise and manage on-site construction to ensure job quality.  He performs maintenance to equipment as needed.  He operates equipment and assist in bidding job proposals.  From 1997 to September 20, 2002, he was a Pipe Foreman for [REDACTED]. He was responsible for supervising a crew of 6-8 workers laying pipe for storm sewers, finish grading and grading, finish sub-grade and fine graded rock, shoulder widening (asphalt & dirt), and some layout work.  From 1994 – 1997, he was employed by the Georgia Department of Transportation as a Technician I.  He was responsible for inspecting dirt, asphalt, concrete, erosion control, traffic control, completing inspection reports, daily reports, pay reports, and some construction reports.  Minimal bridge and culvert work; inspect pylon driving on bridge.  Inspect rebar on culvert and form work, inspected poured concrete and performed air and slump tests.  Although GDOT did not mention this in its decision, [REDACTED] experience and qualifications are far superior to that of the socially and economically disadvantage owner.
GDOT opined that the firm is listed as being a sole proprietorship and that [REDACTED] was listed as an employee, however the 2005 Form 1040 did not list any wages and salaries for Mr. or Mrs. Ellington.  GDOT stated that as an employee, it is reasonably expected that he would have received a W-2.
Your letter of rebuttal states “Third, GDOT expressed concern regarding Mrs. Ellington’s control over G & R Trucking because of inconsistent statements regarding ownership on the Ellington’s 2005 Form 1040, Schedule C.  Past statements regarding ownership of the Company should not form the basis for denying certification.  GDOT cannot `refuse to certify a firm based solely on historical information indicating a lack of ownership or control of the firm by socially and economically disadvantaged individuals at some time in the past, if the firm currently meets the ownership and control standards of this part.’ 49 CFR § 26.73(b), the decision to incorrectly list Mr. and Mrs. Ellington as the owners of the Company on the Ellington’s 2005 Form 1040, Schedule C was made by the Ellington’s tax preparer, who `took it upon [himself] to list Mr. and Mrs. Ellington as the owners of G & R Trucking Company on Form 1040, Schedule C, in order to reduce their joint tax liability.’…Courts applying DBE rules hold that the control element is met when the disadvantaged owner makes important business decisions on a day-to-day basis based on an overall understanding of the type of business in which she is engaged.”  You cited the Jack Wood Construction Co., Inc. v. U. S. Department of Transportation, 12 F. Supp. 2d 25, 30 (D.D.C.1998) decision.  The preamble to the Department’s DBE Regulations dated February 2, 1999 states “A recent court decision (Jack Wood Construction Co., Inc. v. U. S. Department of Transportation, 12 F. Supp. 2d 25 (D.D.C., 1998)) overturned a DOT Office of Civil Rights certification appeal decision that upheld a denial of certification based on lack of control.  The court, reading existing part 23 closely, said that a non-disadvantaged individual who was an employee, but not an owner, of a firm could disproportionately control the affairs of a firm without making it ineligible.  The court also said that the existing rule language did not make it necessary for a disadvantaged owner to have both technical and managerial competence to control a form.  Part 26 solves both problems that the court found to exist in part 23’s control provisions (see §26.71 (e)-(g)).”  Substantial record information reveals that the non-disadvantaged individual has the qualifications and experience to control the critical functions of the firm.
In summary, the information provided cumulatively supports a conclusion that G & R Trucking Company does not meet the criteria as required for DBE certification under the Regulation.  The company is, therefore, ineligible to participate as a DBE on GDOT’s Federal financially assisted projects.  This determination is administratively final as of the date of this correspondence. 

Sincerely,

Joseph E. Austin, Associate Director
External Civil Rights Programs Division 

Departmental Office of Civil Rights
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