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April 14, 2008
CERTIFIED MAIL

RETURN RECEIPT REQUESTED
Reference No.: 08-0030
Mr. Theodore C. Hsu
Horizon Services Corporation
9250 Governor Street
East Hartford, CT  06108
Dear Mr. Hsu:
This is in response to the appeal you filed on behalf of your firm, Horizon Services Corporation

(“HSC”).  We have carefully reviewed the material from the State Office of Minority and Women Business Assistance (SOMWBA), as well as that you submitted, and have concluded that the denial of HSC’s certification as an eligible Disadvantaged Business Enterprise (DBE) under criteria set forth in 49 CFR Part 26 ("the Regulation") is supported by substantial record evidence.

Your appeal is denied based upon our determination that substantial record evidence supports SOMWBA’s conclusion that HSC is not a small business concern as defined pursuant to Section 3 of the Small Business Act and Small Business Administration regulations implementing it (13 CFR Part 121) that does not exceed the cap on average annual gross receipts specified in §26.65(b). 
The specific reasons for the denial of your appeal include the following:

§26.61(b) states, “The firm seeking certification has the burden of demonstrating to you, by a preponderance of the evidence, that it meets the requirements of this subpart concerning group membership or individual disadvantage, business size, ownership, and control.”
§26.65(a) states, “To be an eligible DBE, a firm (including its affiliates) must be an existing small business, as defined by Small Business Administration (SBA) standards.  You must apply current SBA business size standard(s) found in 13 CFR part 121 appropriate to the type(s) of work the firm seeks to perform in DOT-assisted contracts.”
§ 121.106  How does SBA calculate number of employees?

(a)  In determining a concern's number of employees, SBA counts all individuals employed on a full-time, part-time, or other basis. This includes employees obtained from a temporary employee agency, professional employee organization or leasing concern. SBA will consider the totality of the circumstances, including criteria used by the IRS for Federal income tax purposes, in determining whether individuals are employees of a concern. Volunteers (i.e., individuals who receive no compensation, including no in-kind compensation, for work performed) are not considered employees.

(b)  Where the size standard is number of employees, the method for determining a concern's size includes the following principles:

(1)  The average number of employees of the concern is used (including the employees of its domestic and foreign affiliates) based upon numbers of employees for each of the pay periods for the preceding completed 12 calendar months.

(2)  Part-time and temporary employees are counted the same as full-time employees.

(3)  If a concern has not been in business for 12 months, the average number of employees is used for each of the pay periods during which it has been in business.

In reviewing the record, we conclude that substantial record information supports that HSC failed to meet its burden, by a preponderance of the evidence, with regards to business size.  According to the record information, HSC was certified by SOMWBA as a DBE for “Custodial Services and Supplier of Sanitary and Paper Products” under the applicable North American Industry Classification System (NAICS) codes 561720, 424130 and 424120.  The record the average of your previous 3 years employee size exceeds the size standards fore the number of employees for NAICS codes 424130 and 424120.  The business size standards for these classifications are 100 employees.  The firm’s gross receipts and employee size as reported in HSC’s tax returns are as follows:
   Year


Sales


Employees

2006


[REDACTED]
      [REDACTED]

            2005


[REDACTED]

     [REDACTED]

 
2004


[REDACTED]

      [REDACTED]


Total                           [REDACTED]
                   [REDACTED]

3 year Average
[REDACTED]
           [REDACTED]

“SBA counts the receipts or employees of the concern whose size is at issue and  those of all of all its domestic and foreign affiliates regardless of whether the affiliates are organized for profit, in determining the concern’s size.”                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                            

Although HSC’s total number of employees includes NAICS Code 561720, the totality of the employees exceeded the size standards for NAICS Codes 424130 and 424120.  Based on these findings, we have determined that HSC no longer meets the requirements of the Department’s Regulation with respect to the categories that include supplier of sanitary and paper products.

You indicated in your October 29, 2007, rebuttal letter that of the [REDACTED]
employees at Horizon Services Corporation, 1- full time employee processes all supply orders and 1 Full-time administrative employee dedicates approximately 10-15 hours/week to invoicing supply customers and processing payments. While it may be true that most HSC employees conducted work which could be divided among other NAICS Code, the Department notes that HSC is still certified by SOMWBA only in NAICS Code 561720.  Since HSC’s employee size over a three year period exceed the amount of 100 employees, substantial record evidence supports SOMWBA’s decision that the firm is ineligible for continued participation in the DBE program in NAICS Codes 424130 and 424120.    
In summary, the information provided cumulatively supports a conclusion that HSC does not meet the criteria as required for DBE certification under 49 CFR Parts 26.  The company is eligible to participate as a DBE on SOMWBA’s Federal financially assisted projects for NAICS Code 561720.  This determination is administratively final as of the date of this correspondence. 

Sincerely,

Joseph E. Austin, Associate Director
External Civil Rights Programs Division 

Departmental Office of Civil Rights

cc:  SOMWBA
