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May 27, 2008
CERTIFIED MAIL

RETURN RECEIPT REQUESTED
Reference No: 08–0039
Ms. Judith A. Schmidt
Carma Construction, L.L.C. 

421 Riverview Lane

St. Charles, MO 63301
Dear Ms. Schmidt:

This is in response to the appeal that you filed on behalf of your firm, Carma Construction, L.L.C. (“Carma Construction”).  We have carefully reviewed the material from the Missouri Department of Transportation (“MODOT”), as well as the information you provided, and have concluded that the decision by MODOT to remove Carma Construction’s certification as an eligible Disadvantaged Business Enterprise (“DBE”) under criteria set forth in 49 CFR Part 26 (“the Regulation”) is supported by substantial record evidence.

Your appeal is denied based upon our determination that substantial record evidence supports MODOT’s conclusion that your contribution of capital to acquire your ownership interest in Carma Construction was not real, substantial, and continuing as required by the Regulation §26.69.

Your appeal is also denied based upon our determination that substantial record evidence supports MODOT’s conclusion that you do not possess the power to direct or cause the direction of the management and policies of Carma Construction and to make day-to-day as well as long-term decisions on matters of management, policy and operations as required by the Regulation §26.71.

The specific reasons for the denial of your appeal include the following:

IN GENERAL
§26.61(b) states: “The firm seeking certification has the burden of demonstrating to you, by a preponderance of the evidence, that it meets the requirements of this subpart concerning group membership or individual disadvantage, business size, ownership, and control.”

§26.87(b) states: “Recipient-initiated proceedings.  If, based on notification by the firm of a change in its circumstances or other information that comes to your attention, you determine that there is reasonable cause to believe that a currently certified firm is ineligible, you must provide written notice to the firm that you propose to find the firm ineligible, setting forth the reasons for the proposed determination.  The statement of reasons for the finding of reasonable cause must specifically reference the evidence in the record on which each reason is based.” 

§26.87(f) states: “Grounds for decision.  You must not base a decision to remove eligibility on a reinterpretation or changed opinion of information available to the recipient at the time of its certification of the firm.  You may base such a decision only on one or more of the following: (1) Changes in the firm's circumstances since the certification of the firm by the recipient that render the firm unable to meet the eligibility standards of this part; (2) Information or evidence not available to you at the time the firm was certified; (3) Information that was concealed or misrepresented by the firm in previous certification actions by a recipient; (4) A change in the certification standards or requirements of the Department since you certified the firm; or (5) A documented finding that your determination to certify the firm was factually erroneous.” 

OWNERSHIP

§26.69(c) states: “The firm’s ownership by socially and economically disadvantaged individuals must be real, substantial, and continuing, going beyond pro forma ownership of the firm as reflected in ownership documents.  The disadvantaged owners must enjoy the customary incidents of ownership, and share in the risks and profits commensurate with their ownership interests, as demonstrated by the substance, not merely the form, of arrangements.”

§26.69(e) states: “The contributions of capital or expertise by the socially and economically disadvantaged owners to acquire their ownership interests must be real and substantial.  Examples of insufficient contributions include a promise to contribute capital, an unsecured note payable to the firm or an owner who is not a disadvantaged individual, or mere participation in a firm's activities as an employee.  Debt instruments from financial institutions or other organizations that lend funds in the normal course of their business do not render a firm ineligible, even if the debtor's ownership interest is security for the loan.”

According to the record, Carma Construction was formed in June 2001 and certified as a DBE by Metro (St. Louis) on September 12, 2003.  The firm was listed in Metro’s DBE directory under NAICS Code 235990 “All Other Special Trade Contractors”—Specialty: Retaining walls, guard rails/fence, landscaping, and seeding, mulch and soil.” Carma Construction works primarily as a subcontractor and is operated from your home office.    
The firm’s October 3, 2001, DBE certification application indicates that the source of your contribution of funds to establish Carma Construction was derived from the “sale of property from a trust.”  The record contains a copy of an account statement from [REDACTED] dated August 31, 2001, which indicates that [REDACTED] was deposited into the firm’s checking account on July 19, 2001 (the date the account was opened).  The record also contains an unnotarized promissory note signed by you, dated November 6, 2002, which states:
For value received, the undersigned promise to pay to the order of [REDACTED]  the sum of [REDACTED] and any additional monies borrowed from them as written in ink below and initialed by both parties.  In the event of my death, this money is to be paid first before any money that I have, be divided among my five sons.
Metro’s August 23, 2006, on-site interview report states that Carma Construction was initially capitalized with “inheritance and [a] loan from [your] son (cash deal/no repayment yet).”

The record contains a document from Metro entitled “DBE Eligibility Findings,” which states:

According to the phone interview, Ms. Schmidt stated that she acquired the ownership of Carma Construction with a contribution of [REDACTED].  Ms. Schmidt contributed [REDACTED] that originated from an inheritance from the [sale] of her parents property.  However, the record does not reflect any document that would substantiate the [REDACTED].  Furthermore, Ms. Schmidt also stated that [REDACTED] of the capital contribution originated from [REDACTED] as a loan.  It was a cash deal without written agreement [or] repayment plan.  Ms. Schmidt also reported that the loan is not due until the company complete[s] its first project or become profitable.  At this moment, Carma Construction, LLC has been in business over 5 years and [there is] no evidence of repayment plan of the [REDACTED] loan.  Therefore, Metro cannot substantiate that Ms. Judith Schmidt owns at least 51 percent of [the firm].  In fact, if Metro credits Ms. Judith Schmidt the [REDACTED] toward the ownership of Carma Construction, LLC her ownership in the company shows only 29 percent with the remaining of 71 percent belong[ing] to [REDACTED].  

You stated in your December 28, 2007, rebuttal letter to the Department:

“[T]he reasons I went into business was because of a divorce.  I needed money to support myself.  All of my sons, as well as my ex-husband, are in construction, so that was the only thing I was familiar with, and my sons said they would help me out financially, and any other way they could. . .I have borrowed money from my boys before, and have always paid it back in full without a promissory note, just my word.  That is why I did not have one when I borrowed the money to start up this company. . .As for my son owning part of the company because of him [loaning] me money, that is not true.  I have paid him back, but will probably have to borrow again when I get another job to start up with, and hopefully will make a good profit this next job”.  

Pursuant to the Regulation §26.87, the recipient bears the burden of demonstrating by a preponderance of the evidence, that a certified firm is no longer eligible for the DBE program.  

The record indicates that while Metro certified the firm in 2003, the on-site report conducted (January 27, 2002) contains no details concerning your contribution of capital to establish Carma Construction.  The only entries concern the firm’s financial affairs, such as your authority to sign checks, bookkeeping, and accounting procedures.  In addition, as mentioned above, the firm’s October 3, 2001, DBE certification application indicates that the source of your contribution of funds to establish Carma Construction was derived from the “sale of property from a trust.”  The record does not contain substantial evidence concerning the funds you received from the sale of property from a trust or of you repaying the loan from your son, [REDACTED].  In addition, while the record indicates that an initial [REDACTED] deposit was made into the firm’s checking account, there is no evidence that this deposit was derived from your funds.  This is not in accordance with §26.69(c) and (e), which state in part: 

§26.69(c): “The firm’s ownership by socially and economically disadvantaged individuals must be real, substantial, and continuing, going beyond pro forma ownership of the firm as reflected in ownership documents.

§26.69(e): “The contributions of capital or expertise by the socially and economically disadvantaged owners to acquire their ownership interests must be real and substantial.  Examples of insufficient contributions include a promise to contribute capital, an unsecured note payable to the firm or an owner who is not a disadvantaged individual, or mere participation in a firm's activities as an employee.

Substantial record evidence therefore, supports MODOT’s conclusion that your ownership in Carma Construction is not real, substantial, and continuing, going beyond pro forma ownership of the firm as reflected in the ownership documents as required by the Regulation §26.69.  In addition, MODOT’s determination that Metro’s certification of Carma Construction as a DBE was factually erroneous pursuant to §26.87(f)(5), is supported by the record.  
CONTROL

§26.71(a) states: “In determining whether socially and economically disadvantaged owners control a firm, you must consider all the facts in the record, viewed as a whole.” 

§26.71(d) states: “The socially and economically disadvantaged owners must possess the power to direct or cause the direction of the management and policies of the firm and to make day-to-day as well as long-term decisions on matters of management, policy and operations.  (1) A disadvantaged owner must hold the highest officer position in the company (e.g., chief executive officer or president).  (2) In a corporation, disadvantaged owners must control the board of directors.  (3) In a partnership, one or more disadvantaged owners must serve as general partners, with control over all partnership decisions.” 

§26.71(e) states: “Individuals who are not socially and economically disadvantaged may be involved in a DBE firm as owners, managers, employees, stockholders, officers, and/or directors.  Such individuals must not, however, possess or exercise the power to control the firm, or be disproportionately responsible for the operation of the firm.” 

§26.71(f) states: “The socially and economically disadvantaged owners of the firm may delegate various areas of the management, policymaking, or daily operations of the firm to other participants in the firm, regardless of whether these participants are socially and economically disadvantaged individuals.  Such delegations of authority must be revocable, and the socially and economically disadvantaged owners must retain the power to hire and fire any person to whom such authority is delegated.  The managerial role of the socially and economically disadvantaged owners in the firm's overall affairs must be such that the recipient can reasonably conclude that the socially and economically disadvantaged owners actually exercise control over the firm's operations, management, and policy.” 

§26.71(g) states: “The socially and economically disadvantaged owners must have an overall understanding of, and managerial and technical competence and experience directly related to, the type of business in which the firm is engaged and the firm's operations.  The socially and economically disadvantaged owners are not required to have experience or expertise in every critical area of the firm's operations, or to have greater experience or expertise in a given field than managers or key employees.  The socially and economically disadvantaged owners must have the ability to intelligently and critically evaluate information presented by other participants in the firm's activities and to use this information to make independent decisions concerning the firm's daily operations, management, and policymaking.  Generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control.” 

1.  According to your résumé, you previously worked at [REDACTED] (1981–1994), [REDACTED] (1994–2001), and [REDACTED] (2001).  You stated in your December 28, 2007, rebuttal letter:
“I feel like I can’t do anymore than what I am doing with what I know, and am willing to learn.  I have been. . .sincere in wanting to start this business and try to make a success of it.  Isn’t that what starting up a business is about, taking a risk and learning as you go?  I would really love to have the opportunity to try another job, and be able to learn more”.

There is no indication in the record that you possess the expertise needed to perform the primary operations of Carma Construction—installation of retaining walls, guard rails/fence, landscaping, and seeding, mulch and soil.  Your experience does not appear related to the actual functions performed by the firm; and it is unclear how you could evaluate the firm’s work product without a background in construction.  In addition, your duties at the firm are clearly administrative in nature.  At the time of the firm’s initial DBE certification, your duties were described as managing the firm’s financial decisions, hiring and firing of management personnel, marketing and sales, and purchasing major equipment.  Although you may be learning the field as the firm completes projects, this clearly does not comport with §26.71(d) and (g), which state, in part: 

§26.71(d): “The socially and economically disadvantaged owners must possess the power to direct or cause the direction of the management and policies of the firm and to make day-to-day as well as long-term decisions on matters of management, policy and operations.  
§26.71(g): “The socially and economically disadvantaged owners must have an overall understanding of, and managerial and technical competence and experience directly related to, the type of business in which the firm is engaged and the firm's operations.  The socially and economically disadvantaged owners are not required to have experience or expertise in every critical area of the firm's operations, or to have greater experience or expertise in a given field than managers or key employees.  The socially and economically disadvantaged owners must have the ability to intelligently and critically evaluate information presented by other participants in the firm's activities and to use this information to make independent decisions concerning the firm's daily operations, management, and policymaking.  Generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control.” 

2.  The record indicates that at the time of the firm’s initial DBE certification, your son, [REDACTED], a non-disadvantaged individual, solely managed the firm’s estimating, cost estimates, scheduling, bid preparation and negotiations; and oversaw the field superintendents and project managers.  It appears that the firm submitted a “No Change Affidavit” to Metro on July 28, 2006; and the record contains a handwritten note signed by you dated August 23, 2006, addressed “to whom it may concern,” stating that there has been no changes for the firm in the last three years.  However, according to Metro’s August 23, 2006, on-site report, [REDACTED] has moved to Texas.  This is clearly a change in circumstances.  The August 23, 2006, on-site report states that the following individuals at the firm are responsible for the following tasks and day-to-day management activities:
Ms. Schmidt— Admin. Job, sign contract, decision making

[REDACTED] (engineer)—calculates and estimates the plan for each project

[REDACTED]—foreman

[REDACTED]—labor

The on-site report also states that [REDACTED] monitor the job sites, while you devote 4 hours a day to the business handle the firm’s administrative functions and.  The on-site interview report contains the following entries:

Who estimates work in preparation of submitting a bid or quotation in the firm’s name?

[REDACTED] reviews and estimates for each project and makes a recommendation to Ms. Schmidt for making a final decision.  (Ms. Schmidt doesn’t [have] a real knowledge for the estimation.)

If a major problem occurs on a project who has responsibility for deciding whether the job is halted and how is the decision made?

Ms. Schmidt makes the final decision, which is based on the recommendation by [REDACTED]. (Ms. Schmidt needs to call and request for advi[c]e from [REDACTED]).  

According to [REDACTED] résumé, he has worked for Carma Construction since 2005, 8 years as the firm’s foreman. [REDACTED] stated that he has 10 years experience operating a chopsaw, plate compactor, and laser level and that his area of expertise in construction is the building of modular block retaining walls, sound fences, and panel retaining walls.  [REDACTED] previously worked at [REDACTED] (1995–2000), [REDACTED] (2000–2003), and [REDACTED] (2002–2005).
You stated in your rebuttal letter:
“The job that I did lasted 5 years, and I did not want to bid on another until I knew what was going to happen with it and I knew more about the materials and how to operate.  It would be sometimes 6 months to a year in between each phase.  I depended on [REDACTED] a lot as my advisor, and when we would talk it over, I listened to his advice, then I was the one who made the final decision”.  

As mentioned above, Metro’s January 27, 2002, on-site report only mentions the firm’s financial affairs, such as your authority to sign checks, bookkeeping, and accounting procedures; and there is no description of the firm’s employees or the functions that they perform.  [REDACTED], a non-disadvantaged individual, is clearly the person who performs the firm’s estimating, while [REDACTED] (the firm’s foreman) also a non-disadvantaged individual monitors the job sites.  There is no indication that you could operate the firm’s daily field operations without their involvement.

The record, therefore, supports MODOT’s decision that you do not control Carma Construction within the meaning of the Regulation §26.71(e) and (f), due to the involvement of non-disadvantaged individuals at the firm.  These sections state:
§26.71(e): “Individuals who are not socially and economically disadvantaged may be involved in a DBE firm as owners, managers, employees, stockholders, officers, and/or directors.  Such individuals must not, however, possess or exercise the power to control the firm, or be disproportionately responsible for the operation of the firm.”  
§26.71(f): “The socially and economically disadvantaged owners of the firm may delegate various areas of the management, policymaking, or daily operations of the firm to other participants in the firm, regardless of whether these participants are socially and economically disadvantaged individuals.  Such delegations of authority must be revocable, and the socially and economically disadvantaged owners must retain the power to hire and fire any person to whom such authority is delegated.  The managerial role of the socially and economically disadvantaged owners in the firm's overall affairs must be such that the recipient can reasonably conclude that the socially and economically disadvantaged owners actually exercise control over the firm's operations, management, and policy.”  
Pursuant to §26.87(d), MODOT has met its burden of proof, by a preponderance of the evidence, that you do not control Carma Construction within the meaning of §26.71.  
Other Issues

The record indicates that [REDACTED], a non-disadvantaged individual, is a professional engineer with [REDACTED], a firm that specializes in Modular Block and MSE retaining walls.  The record appears to indicate that Carma Construction and [REDACTED] worked on the Bellefontaine Road and/or Bridge projects.  According to Metro’s August 23, 2006, on-site report, Carma Construction was performing a [REDACTED] contract with “St. Louis Bridge Construction Company,” which was its only contract at the time of the review.  Carma Construction’s July 27, 2006, recertification application lists two contracts completed with this firm for a project located on Bellefontaine Road, one of which involves MSE walls.

It thus appears that [REDACTED], who is a professional engineer with the firm that supplies material to Carma Construction, is the same person who performs your firm’s estimating and bidding.  These circumstances raise questions as to whether Carma Construction is an independent business consistent with the Regulation §26.71.  Since MODOT did not raise this aspect of control in its decertification action, the Department will not address it further here; however, it is a matter of concern.  

In summary, the information provided cumulatively supports MODOT’s determination that Carma Construction does not meet the criteria as required for DBE certification under 49 CFR Part 26.  The company is, therefore, ineligible to participate as a DBE on the MODOT’s Federal financially-assisted projects.  This determination is administratively final as of the date of this correspondence.

Sincerely,

Joseph E. Austin, Associate Director
External Civil Rights Programs Division

Departmental Office of Civil Rights

cc: MODOT
