 
 
 
 
 
 
March 26, 2008
 
CERTIFIED MAIL
RETURN RECEIPT REQUESTED
 
Reference No.:  08-0042
 
Mr. Bobby Clancy, Sr.
Brothers In Christ Enterprises, LLC
1721 Fairfax Avenue
Bessemer, AL 35020
               
Dear Mr. Clancy:
 
This is in response to the appeal that you filed on behalf of your firm, Brothers In Christ Enterprises, LLC (“BICE”).  We have carefully reviewed the material from the Alabama Department of Transportation (“ALDOT”), as well as that submitted by you and have concluded that the denial of BICE’s certification as an eligible DBE under criteria set forth in 49 CFR Part 26 ("the Regulation") is supported by substantial evidence.
 
Your appeal is denied based upon our determination that substantial record evidence supports ALDOT’s conclusion that you failed to cooperate with ALDOT officials during their investigation of the firm’s DBE eligibility, as required by 49 CFR Part 26 §26.109(c) of the Regulation.  The Regulation requires that firms wishing to be certified in the Department’s DBE program “are required to cooperate fully and promptly with DOT and recipient compliance reviews, certification reviews, investigations, and other requests for information.”
 
COOPERATION
 
§26.61(b) states, “The firm seeking certification has the burden of demonstrating to you, by a preponderance of the evidence, that it meets the requirements of this subpart concerning group membership or individual disadvantage, business size, ownership, and control.”
 

§26.73(c) states, in part that, “DBE firms and firms seeking DBE certification shall cooperate fully with recipients requests for information relevant to the certification process.  Failure or refusal to provide such information is a ground for a denial or removal of certification.”  
§26.109(c) states that, “All participants in the Department's DBE program (including, but not limited to, recipients, DBE firms and applicants for DBE certification, complainants and appellants, and contractors using DBE firms to meet contract goals) are required to cooperate fully and promptly with DOT and recipient compliance reviews, certification reviews, investigations, and other requests for information. Failure to do so shall be a ground for appropriate action against the party involved (e.g., with respect to recipients, a finding of noncompliance; with respect to DBE firms, denial of certification or removal of eligibility and/or suspension and debarment; with respect to a complainant or appellant, dismissal of the complaint or appeal; with respect to a contractor which uses DBE firms to meet goals, findings of non-responsibility for future contracts and/or suspension and debarment).”
The record evidence reveals that ALDOT sent you a letter via certified mail dated May 24, 2007, notifying you that it was reviewing your DBE recertification status and that your case file must contain current documents, which cites your present DBE Status. ALDOT requested that required documents be submitted to them in order to remain certified.  The letter stated: We ask that you forward the above mentioned document(s) to this office within ten (10) working days. The records indicate that this letter was returned to ALDOT unclaimed after three (3) attempts by the U.S. Postal Office.   
 
On August 28, 2007, ALDOT mailed the “Annual No Change Affidavit” and request for additional information to your firm.  The letter stated, “This Affidavit, along with your completed personal net worth statement and appropriate copies of Income Tax Returns to document the annual gross receipts requirement of the No-Change Affidavit must be submitted to the address below within thirty (30) days from the date on this letter…Failure to submit the required No-Change Affidavit which cites last 3 years of gross receipts and appropriate tax return(s) to document earnings will prolong the recertification process.
 
On September 19, 2007, ALDOT notified you via certified mail of its intent to decertify the firm.  The letter stated: “Numerous attempts have been made to contact your firm to obtain information which was required to evaluate its continued eligibility to remain certified as a DBE with the ALDOT.  Thus far all documented attempts to contact your firm have been unsuccessful…We propose to remove your firm’s eligibility for its failure to cooperate fully with our DBE office and provide the requested information.  Your firm has an opportunity for an informal hearing at which time it may respond to the reasons for this proposed removal of eligibility in person and provide information and arguments concerning why it should remain certified. Your firm may elect to present information and arguments writing without going to a hearing.  After a hearing or after reviewing information and arguments in writing without going to a hearing, you will be provided written notice of ALDOT’s decision and the reason(s) for it…Your firm may appeal through this office to the ALDOT’s DBE Appeals Committee within thirty (30) days after receipt of this letter or you may present information and arguments in writing to ALDOT’s “DBE Appeals Committee” without a hearing within this same time period. There is no information of record that you submitted the requested information.  
 
 
Subsequently, on December 5, 2007, ALDOT issued its decision by certified mail decertifying your firm because you were non-responsive to its request for information necessary to make a decision regarding your firm's eligibility.  The letter stated:  In our notice of proposal to remove your firm’s DBE eligibility letter, your firm was given an opportunity for an informal hearing, at which the firm could have responded to the reasons for the proposal to remove its eligibility in person and provide information and arguments concerning why it should remain certified.  Your firm could have elected to present information and arguments in writing, without going to a hearing.  Your firm neither requested a hearing nor presented information and arguments in writing within the allotted thirty (30) calendar day timeframe.  There is reasonable cause to remove your firm’s eligibility.  Your firm has failed to cooperate and provide requested information in accordance with 49 CFR Part 26.109.  
 
Your letter of rebuttal states:
 
It is with great need that I appeal to you and the DBE Board to reconsider the decision outlined in the letter and reinstating me into the DBE program.  I am not asking for special consideration, only understanding regarding the circumstances for my delinquent application.  In addition to being in business for myself, I am also a licensed/ordained minister that requires some travel.  I arranged for the Post Office to hold my mail until I returned.  Unfortunately, during the time the DBE certifications and information request letters were mailed I was to the mission field in Russia and Cincinnati, OH and was unable to respond.  When I returned home, the Post Office inadvertently forgot to restore my mail service.  By the time I realize[d] the error, it was mid October and most of my mail was returned to sender.
It is important to note that the responsibility for establishing and maintaining DBE eligibility rests with the applicant firm, not the recipient.  The Regulation provides that DBE applicants cooperate fully with recipients by providing requested information in a timely manner. The record evidence reveals that ALDOT officials wrote to BICE on at least two occasions requesting that certain required documents for recertification be forwarded to the recipient for review.  You were given ample time to submit the information requested by ALDOT which was needed in order to make a determination as to whether your firm continued to meet the eligibility requirements.  Moreover, it appears that ALDOT officials took the appropriate steps to institute the procedures of the Regulation, and, therefore, we conclude, based upon substantial record evidence, that BICE did not cooperate with the recipient.  
Based on these findings, we have determined that BICE does not meet the requirements of the Department's Regulation 49 CFR Part 26.109 (c) which state, in part as follows: 
 
“Cooperation.  All participants in the Department's DBE program (including, but not limited to, recipients, DBE firms and applicants for DBE certification, complainants and appellants, and contractors using DBE firms to meet contract goals) are required to cooperate fully and promptly with DOT and recipient compliance reviews, certification reviews, investigations, and other requests for information. Failure to do so shall be a ground for appropriate action against the party involved (e.g., with respect to recipients, a finding of noncompliance; with respect to DBE firms, denial of certification or removal of eligibility and/or suspension and debarment; with respect to a complainant or appellant, dismissal of the complaint or appeal; with respect to a contractor which uses DBE firms to meet goals, findings of non-responsibility for future contracts and/or suspension and debarment).” 
 
§26.83(j) states that “If you are a DBE, you must provide to the recipient, every year on the anniversary of the date of your certification, an affidavit sworn to by the firm's owners before a person who is authorized by state law to administer oaths or an unsworn declaration executed under penalty of perjury of the laws of the United States. This affidavit must affirm that there have been no changes in the firm's circumstances affecting its ability to meet size, disadvantaged status, ownership, or control requirements of this part or any material changes in the information provided in its application form, except for changes about which you have notified the recipient under paragraph (i) of this section. The affidavit shall specifically affirm that your firm continues to meet SBA business size criteria and the overall gross receipts cap of this part, documenting this affirmation with supporting documentation of your firm's size and gross receipts. If you fail to provide this affidavit in a timely manner, you will be deemed to have failed to cooperate under §26.109(c).
 
In summary, the information provided, supports a conclusion that BICE does not meet the criteria as required for DBE certification under the Regulation and is therefore, ineligible to participate as a DBE on ALDOT’s Federal financially assisted transportation projects.  This determination is administratively final as of the date of this correspondence.                    
 
Sincerely,
 
 
 
Joseph E. Austin, Associate Director
External Civil Rights Programs Division 
Departmental Office of Civil Rights 
 
cc:  ALDOT 
