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May 23, 2008
CERTIFIED MAIL

RETURN RECEIPT REQUESTED
Reference No.: 08-0048
Mr. Alan Sterling Howry
President/General Manager
Comanche Holdings, LLC
5450 Bee Caves Road #1D
Dallas, TX  75207
Dear Mr. Howry:
This is in response to the appeal that you filed on behalf of your firm, Comanche Holdings, LLC (“Comanche”).  We have carefully reviewed the material from the City of Austin (“COA”) as well as that submitted by you and have concluded that the denial of Comanche’s certification as an eligible DBE under criteria set forth in 49 CFR Part 26 ("the Regulation") is supported by substantial record evidence.

Your appeal is denied based upon our determination that substantial record evidence supports COA’s conclusion that Comanche is not an independent business as required by the Department’s Regulation. 

Your appeal is also denied based upon our determination that substantial record evidence supports COA’s conclusion that you, the socially and economically disadvantaged owner, do not possess an overall understanding of, and managerial and technical competence and experience directly related to the type of business in which the firm is engaged and the firms operations.
The specific reasons for the denial of your appeal include the following:
CONTROL

§26.71(a) states, “In determining whether socially and economically disadvantaged owners control a firm, you must consider all the facts in the record, viewed as a whole.” 

§26.71(b) states, “Only an independent business may be certified as a DBE.  An independent business is one the viability of which does not depend on its relationship with another firm or firms. (1) In determining whether a potential DBE is an independent business, you must scrutinize relationships with non-DBE firms, in such areas as personnel, facilities, equipment, financial and/or bonding support, and other resources.  (2) You must consider whether present or recent employer/employee relationships between the disadvantaged owner(s) of the potential DBE and non-DBE firms or persons associated with non-DBE firms compromise the independence of the potential DBE firm.  (3) You must examine the firm's relationships with prime contractors to determine whether a pattern of exclusive or primary dealings with a prime contractor compromises the independence of the potential DBE firm.  (4) In considering factors related to the independence of a potential DBE firm, you must consider the consistency of relationships between the potential DBE and non-DBE firms with normal industry practice.”
§26.71(g) states, The socially and economically disadvantaged owners must have an overall understanding of, and managerial and technical competence and experience directly related to, the type of business in which the firm is engaged and the firm's operations.  The socially and economically disadvantaged owners are not required to have experience or expertise in every critical area of the firm's operations, or to have greater experience or expertise in a given field than managers or key employees.  The socially and economically disadvantaged owners must have the ability to intelligently and critically evaluate information presented by other participants in the firm's activities and to use this information to make independent decisions concerning the firm's daily operations, management, and policymaking. Generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control.

According to the record, Comanche is a General Contractor seeking certification in the areas of general construction management.  The record indicates that you are the 100% owner and President of Comanche, a firm established in May 2007.  

The record reveals that you are overly dependent on your father, [REDACTED] and his firm, the [REDACTED], a non-DBE firm in order to afford your firm, the ability to operate as an on-going concern.  The record evidence reveals that [REDACTED] is a business engaged in a similar line of work similar to the applicant firm.  Specifically, Comanche’s office is located at an office condo owned by [REDACTED] and you share office equipment, phone and fax lines with [REDACTED], free of charge.  
You state in your rebuttal:

Comanche Holding, LLC is currently located at 5450 Bee Cave Rd. #1-D, an office condo owned by [REDACTED]. (“Landlord”).  Comanche Holdings, LLC is currently renting this space from the Landlord.  Comanche Holdings, LLC contracts, on an as needed basis, [REDACTED] office manager/bookkeeper to perform computerized general ledger, accounts payable and job costing functions.  

Substantial record evidence supports COA’s conclusion that Comanche is not an independent business as required by the Department’s Regulation due to its reliance on a non-disadvantaged firm and owned by your father, for facilities, office equipment, phone lines, resources and bonding support. 
CONTROL
COA determined that you, the disadvantaged owner, do not possess sufficient knowledge and technical experience directly related to the firm’s primary operations.  According to the record your background is in IT Management and real estate. Your résumé states that from June 2006 to June 2007, you were an Associate with[REDACTED], a commercial real estate service where you were responsible for lease negotiations, sales/lease contracts, real estate and property evaluations.  You also have a Bachelor Degree in Economics from the [REDACTED] and you are a licensed real estate agent.  The record reveals that your responsibilities at the applicant firm include job estimating, quantity take-offs, and IT responsibilities.  Further, the record does not indicate that you had any prior experience in the construction field prior to starting Comanche Holdings in May 2007.   
The onsite review report reveals that [REDACTED], a non-owner, is responsible for estimating, bidding and supervision of field operations for Comanche Holdings.  

The record evidence reveals that the individual associated with this firm who possesses the ability to control day-today activities of this type business is your father, [REDACTED].  [REDACTED] is the owner of [REDACTED]., a firm in the same line of business as Comanche.  However, [REDACTED] is not an owner of the business.  

You state in your rebuttal letter:

[REDACTED] has acquired experience in the construction industry.  The resume of [REDACTED] lists recent experience in the industrial real estate development, as well as information technology (“IT”) management.  [REDACTED] is a licensed real estate agent in the State of Texas.  Comanche Holdings, LLC performs contract take-off estimating services for the [REDACTED]. This experience including multi-million dollar federal [REDACTED] projects in New Mexico, Texas and Oklahoma.  [REDACTED] has worked for the [REDACTED] over the past 15 years on construction projects performing site supervision, bidding, finish-out and project “close-out” n federal projects… Comanche Holdings, LLC seeks business advice and counseling from the [REDACTED]…[REDACTED]. WILL NOT be responsible for the estimating or supervision of field operations of Comanche Holdings, LLC.  Comanche Holding, LLC will conduct business in an informal protégé capacity only with the [REDACTED].  The intended goal of this arrangement to acquire additional construction expertise, experience, credit and capital resources to meet commercial surety bonding credit limit capacity.  

Your letter of rebuttal clearly states the influence that The [REDACTED] has on your ability to control the firm’s operations.  You clearly state that Comanche Holdings will conduct business in an informal protégé capacity with [REDACTED] to acquire additional construction experience, credit and capital resources.  

The Regulation at §26.71(g) states that the disadvantaged business owner is required to have technical competence and experience directly related to the type of business in which the firm is engaged and the firm's operations.  The record evidence further reveals that you, the disadvantaged owner, do not possess sufficient knowledge and experience which directly relates to the firm’s primary operations in which the firm is engaged.  
In summary, the information provided cumulatively supports a conclusion that Comanche does not meet the criteria as required for DBE certification under 49 CFR Part 26.  The company is, therefore, ineligible to participate as a DBE on COA’s Federal financially assisted projects.  This determination is administratively final as of the date of this correspondence. 

Sincerely,

Joseph E. Austin, Associate Director
External Civil Rights Programs
Departmental Office of Civil Rights 

cc:  COA
