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May 7, 2008
CERTIFIED MAIL

RETURN RECEIPT REQUESTED
Reference No: 08–0062
Ms. Laura K. Rigney, Esq.
Managing Member
Blue Shield Trucking, LLC 
78 Sherwood Farm Road
Fairfield, CT 06824

Dear Ms. Rigney:

This is in response to the appeal that you filed on behalf of your firm, Blue Shield Trucking, LLC (“BST”).  We have carefully reviewed the material from the Connecticut Department of Transportation (“CONNDOT”) as well as the information you submitted on behalf of your firm, and have concluded that the denial of BST’s certification as an eligible Disadvantaged Business Enterprise (“DBE”) under criteria set forth in 49 CFR Part 26 (“the Regulation”) is supported by substantial record evidence.

Your appeal is denied based upon our determination that substantial record evidence supports CONNDOT’s conclusion that you do not possess the power to direct or cause the direction of the management and policies of BST and to make day-to-day as well as long-term decisions on matters of management, policy and operations as required by the Regulation §26.71.

The specific reasons for the denial of your appeal include the following:

CONTROL
§26.61(b) states: “The firm seeking certification has the burden of demonstrating to you, by a preponderance of the evidence, that it meets the requirements of this subpart concerning group membership or individual disadvantage, business size, ownership, and control.”

§26.71(a) states: “In determining whether socially and economically disadvantaged owners control a firm, you must consider all the facts in the record, viewed as a whole.” 

§26.71(b) states: “Only an independent business may be certified as a DBE. An independent business is one the viability of which does not depend on its relationship with another firm or firms. (1) In determining whether a potential DBE is an independent business, you must scrutinize relationships with non-DBE firms, in such areas as personnel, facilities, equipment, financial and/or bonding support, and other resources.  (2) You must consider whether present or recent employer/employee relationships between the disadvantaged owner(s) of the potential DBE and non-DBE firms or persons associated with non-DBE firms compromise the independence of the potential DBE firm.  (3) You must examine the firm's relationships with prime contractors to determine whether a pattern of exclusive or primary dealings with a prime contractor compromises the independence of the potential DBE firm.  (4) In considering factors related to the independence of a potential DBE firm, you must consider the consistency of relationships between the potential DBE and non-DBE firms with normal industry practice.”

§26.71(d) states: “The socially and economically disadvantaged owners must possess the power to direct or cause the direction of the management and policies of the firm and to make day-to-day as well as long-term decisions on matters of management, policy and operations.  (1) A disadvantaged owner must hold the highest officer position in the company (e.g., chief executive officer or president).  (2) In a corporation, disadvantaged owners must control the board of directors.  (3) In a partnership, one or more disadvantaged owners must serve as general partners, with control over all partnership decisions.” 

§26.71(e) states: “Individuals who are not socially and economically disadvantaged may be involved in a DBE firm as owners, managers, employees, stockholders, officers, and/or directors.  Such individuals must not, however, possess or exercise the power to control the firm, or be disproportionately responsible for the operation of the firm.” 

§26.71(f): “The socially and economically disadvantaged owners of the firm may delegate various areas of the management, policymaking, or daily operations of the firm to other participants in the firm, regardless of whether these participants are socially and economically disadvantaged individuals.  Such delegations of authority must be revocable, and the socially and economically disadvantaged owners must retain the power to hire and fire any person to whom such authority is delegated.  The managerial role of the socially and economically disadvantaged owners in the firm's overall affairs must be such that the recipient can reasonably conclude that the socially and economically disadvantaged owners actually exercise control over the firm's operations, management, and policy.”  

§26.71(g) states: “The socially and economically disadvantaged owners must have an overall understanding of, and managerial and technical competence and experience directly related to, the type of business in which the firm is engaged and the firm's operations.  The socially and economically disadvantaged owners are not required to have experience or expertise in every critical area of the firm's operations, or to have greater experience or expertise in a given field than managers or key employees.  The socially and economically disadvantaged owners must have the ability to intelligently and critically evaluate information presented by other participants in the firm's activities and to use this information to make independent decisions concerning the firm's daily operations, management, and policymaking.  Generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control.” 

§26.71(h) states: “If state or local law requires the persons to have a particular license or other credential in order to own and/or control a certain type of firm, then the socially and economically disadvantaged persons who own and control a potential DBE firm of that type must possess the required license or credential.  If state or local law does not require such a person to have such a license or credential to own and/or control a firm, you must not deny certification solely on the ground that the person lacks the license or credential. However, you may take into account the absence of the license or credential as one factor in determining whether the socially and economically disadvantaged owners actually control the firm.” 

1.  According to the firm’s June 15, 2007, DBE certification application, you are the sole of owner of BST, a firm established in July 2005.  BST operates from your home office and is engaged in hauling and dumping of materials (sand, salt, and asphalt) using its tri-axle dump trucks for hire.  CONNDOT’s January 2008 on-site report summarizes the history of the firm as follows:

Ms. Rigney and her husband decided to form a business where [she] could work at home.  Ms. Rigney further stated that some of her husband’s colleagues advised him that he could open a trucking firm as there was a need for qualified trucking firms and the company could hire truck drivers.  [REDACTED] and Mrs. Rigney then formed the company. . .The company started in 2005 with 1 truck.  They now have a total of 4 trucks. . .

According to your résumé, you served as a litigation consultant with [REDACTED] from March to October 2000 where you assisted in the defense of the New York City Patrolmen’s Benevolent Association in a high profile civil litigation case.  From 1991 to 1997, you were a litigation associate with the firm [REDACTED] handling general areas of practice including products liability, securities law violations, and personal injury law.  You hold a Juris Doctor degree from the [REDACTED] and a Bachelor of Arts degree in Biology and Linguistics from the [REDACTED].  
CONNDOT’s on-site report states:

[P]rior to starting [the] company, Ms. Rigney was an attorney.  Her husband works full-time [at the] State Police.  Ms. Rigney had no prior experience in the trucking field.  After starting the company and purchasing 1 truck, Ms. Rigney took a class from the Motor Transport Association of CT (MTAC) on how to maintain files, proper paperwork, and licensing requirements.  

The on-site report describes your duties at BST as:

Hiring/firing of employees, ensuring compliance with company’s Affirmative Action Policy; ensuring compliance with company’s Substance Abuse Policy; overseeing financial management of company including, but not limited to, preparing invoices for completed work, handling billing matters and overseeing payroll, overseeing truck maintenance and maintaining files regarding same; maintaining driver qualification files; [and] negotiating contracts with vendors.  

Your day-to-day duties are described as scheduling trucks and drivers; preparing vehicle inspection reports, overseeing maintenance of trucks, and being on-call when drivers are working.  If technical problems arise, the on-site report indicates that they would be reported to the on-site foreman first, then to you if needed.  

You stated in your February 17, 2008, rebuttal letter to the Department:

I possess expertise in the heavy machinery/trucking industry, “a specialized field.”  I am a [REDACTED] graduate.  From 1991 through 1997, I was employed in New York City by [REDACTED] which, at the time, was the third largest law firm in the world.  Among my many clients was [REDACTED] and [REDACTED] (hereinafter, collectively, [REDACTED]), manufacturers of heavy machinery and earthmoving equipment.  My experience as an attorney for [REDACTED] is “critical to [my] firm’s operations,” and the expertise gained through such employment is certainly “specific to the type of work my firm performs.”

As [REDACTED] attorney, I became intimately acquainted with the business operations of this company and the various heavy machinery and earthmoving equipment it produced, as well as the federal safety regulations pertaining to such operations/machinery.  Moreover, I became proficient at contract review and negotiations, again, skills critical to BST’s operation in the trucking industry. . .   

After many years of exploring possible ways for me to work and yet remain home with my children, a family friend in the construction industry suggested my starting a tri-axle dump truck for hire business.  This is a business I can run from my home. . .Since starting BST, my background as an attorney in the industry has indeed served me well.  My expertise has permitted me to draft many policies specific to the needs of BST. . .I drafted my company’s Substance Abuse Policy, its Affirmative Action Policy, and its Sexual Harassment Policy.  Moreover, I am completely capable of overseeing, on a day-to-day basis, the compliance with each said policy. . .Clearly these documents show the contribution of my expertise and its value to the firm.

[I]n August 2006, to further my experience in the trucking industry, I became a member of the Motor Transport Association of Connecticut, Inc. and completed a course in Federal and State Motor Carrier Safety Regulations.  I also completed “Reasonable Suspicion Testing: Training for Supervisors,” a program designed to enable supervisors to recognize substance abuse among their employees. . . 

Pursuant to the Regulation §26.61(b), the firm seeking certification has the burden of demonstrating by a preponderance of the evidence, that it meets the requirements of the Regulation concerning control.  Although it appears you may control the office functions of BST, there is no indication in the record that you could perform the trucking and hauling operations, without the assistance of others.  Your functions at BST appear administrative in nature and your expertise limited to administrative functions unrelated to the firm’s hauling operations.  While you may have gained an understanding of heavy machinery used in the trucking industry from previous employment as an attorney, there is nothing in the record to suggest that you could operate this equipment.  You have, therefore, failed to meet your burden of proving that you meet the requirements of §26.71(g), which states: 

“The socially and economically disadvantaged owners must have an overall understanding of, and managerial and technical competence and experience directly related to, the type of business in which the firm is engaged and the firm's operations. The socially and economically disadvantaged owners are not required to have experience or expertise in every critical area of the firm's operations, or to have greater experience or expertise in a given field than managers or key employees. The socially and economically disadvantaged owners must have the ability to intelligently and critically evaluate information presented by other participants in the firm's activities and to use this information to make independent decisions concerning the firm's daily operations, management, and policymaking. Generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control.” 

In addition, you do not possess a Commercial Drivers License, which appears necessary to operate the firm’s equipment.  The absence of this license is a factor in determining whether you control BST under §26.71(h), which states: 

“If state or local law requires the persons to have a particular license or other credential in order to own and/or control a certain type of firm, then the socially and economically disadvantaged persons who own and control a potential DBE firm of that type must possess the required license or credential.  If state or local law does not require such a person to have such a license or credential to own and/or control a firm, you must not deny certification solely on the ground that the person lacks the license or credential.  However, you may take into account the absence of the license or credential as one factor in determining whether the socially and economically disadvantaged owners actually control the firm.” 

2.  The DBE application indicates that you and [REDACTED], a non-disadvantaged individual, are responsible for the firm’s field/production operations supervision.  [REDACTED] holds a Class A Commercial Drivers License from the State of Connecticut.  Messrs. [REDACTED] and [REDACTED] are also employed by the firm and hold Commercial Drivers Licenses.  (The record does not indicate whether these individuals are disadvantaged.) 

Your husband, [REDACTED], a non-disadvantaged individual, is authorized to sign company checks and to make financial transactions on behalf of the firm even though he is not a member or employee of BST.  The firm’s DBE certification application indicates that [REDACTED] assists you with equipment purchases for the firm.  The record contains a bank signature card for the firm’s account at [REDACTED] and [REDACTED] is an authorized signatory.  He is co-guarantor with you on the firm’s truck loan and security agreement with [REDACTED] dated August 23, 2006; as well as the firm’s “continuing guaranty” with [REDACTED] dated September 21, 2006.  The record also appears to indicate that [REDACTED] is the named party on the firm’s insurance identification card for BST’s vehicles.  CONNDOT’s on-site report states: 

Ms. Rigney does not possess her Commercial Driver’s license (CDL) and has 4 employees with this license in their peak operation time.  According to Ms. Rigney, all of the accounts they have obtained have been from referrals and word-of-mouth from contacts her husband knows.  Further, when technical difficulties arise regarding the vehicles, [REDACTED] is the individual consulted to resolve the problems.  
You stated in your February 17, 2008, rebuttal letter to the Department:

. . .I do rely on my employees to perform “trucking operations,” such as driving the trucks, and relaying to me truck maintenance issues. . .I certainly rely on my foreman to assess/address issues on the job-site and to report necessary employee/truck maintenance matters to me for my consideration and handling. . . 

My husband has his own full-time job.  He is not employed in the trucking industry, nor does he have expertise in such matters. . .[H]e is not employed by BST.  As spouses naturally do, however, my husband and I frequently discuss BST business, and I often seek his advice, in a spousal capacity, on business matters.  He does not, however, possess the power to control the firm.  
The record indicates that you have delegated the BST’s field operations to non-disadvantaged individuals who exercise substantial authority over the firm’s activities.  You clearly rely upon [REDACTED] to address issues in the field and oversee the firm’s hauling and delivery operations.  Your husband, [REDACTED], a non-disadvantaged individual, possesses the authority to obligate the firm even though he is neither a member of BST or an employee; and is called upon to address technical problems with the firm’s vehicles.  The ability of non-disadvantaged individuals to sign contracts and checks on the firm’s accounts, and manage BST’s field operations limits your control of BST and inconsistent with §§26.71(d), (e) and (f), which state:
§26.71(d): “The socially and economically disadvantaged owners must possess the power to direct or cause the direction of the management and policies of the firm and to make day-to-day as well as long-term decisions on matters of management, policy and operations.  (1) A disadvantaged owner must hold the highest officer position in the company (e.g., chief executive officer or president).  (2) In a corporation, disadvantaged owners must control the board of directors.  (3) In a partnership, one or more disadvantaged owners must serve as general partners, with control over all partnership decisions.” 

§26.71(e): “Individuals who are not socially and economically disadvantaged may be involved in a DBE firm as owners, managers, employees, stockholders, officers, and/or directors.  Such individuals must not, however, possess or exercise the power to control the firm, or be disproportionately responsible for the operation of the firm.” 
§26.71(f): “the socially and economically disadvantaged owners of the firm may delegate various areas of the management, policymaking, or daily operations of the firm to other participants in the firm, regardless of whether these participants are socially and economically disadvantaged individuals.  Such delegations of authority must be revocable, and the socially and economically disadvantaged owners must retain the power to hire and fire any person to whom such authority is delegated.  The managerial role of the socially and economically disadvantaged owners in the firm's overall affairs must be such that the recipient can reasonably conclude that the socially and economically disadvantaged owners actually exercise control over the firm's operations, management, and policy.”  

3.  According to CONNDOT’s on-site report, the firm’s trucks are stored at [REDACTED] at no charge.  You indicated in a January 22, 2008, letter to CONNDOT that BST does not have a lease with [REDACTED] and that this firm does not charge BST to keep its four trucks at their location.  
It is unclear whether BST could operate without a place to store its equipment for no fee.  The firm appears dependent upon [REDACTED] for assistance.  This is not in accordance with §26.71(b), which states:
Only an independent business may be certified as a DBE.  An independent business is one the viability of which does not depend on its relationship with another firm or firms.  (1) In determining whether a potential DBE is an independent business, you must scrutinize relationships with non-DBE firms, in such areas as personnel, facilities, equipment, financial and/or bonding support, and other resources.  (2) You must consider whether present or recent employer/employee relationships between the disadvantaged owner(s) of the potential DBE and non-DBE firms or persons associated with non-DBE firms compromise the independence of the potential DBE firm.  (3) You must examine the firm's relationships with prime contractors to determine whether a pattern of exclusive or primary dealings with a prime contractor compromises the independence of the potential DBE firm.  (4) In considering factors related to the independence of a potential DBE firm, you must consider the consistency of relationships between the potential DBE and non-DBE firms with normal industry practice.

4.  According to CONNDOT’s on-site report, you do not receive a salary from BST.  Pursuant to §26.71(i)(1), remuneration is a factor in determining whether an applicant controls their firm.   Section 26.71(i)(1) states: 

You may consider differences in remuneration between the socially and economically disadvantaged owners and other participants in the firm in determining whether to certify a firm as a DBE.  Such consideration shall be in the context of the duties of the persons involved, normal industry practices, the firm's policy and practice concerning reinvestment of income, and any other explanations for the differences proffered by the firm.  You may determine that a firm is controlled by its socially and economically disadvantaged owner although that owner's remuneration is lower than that of some other participants in the firm.

Substantial record evidence therefore, supports CONNDOT’s conclusion that you do not control BST within the meaning of §26.71. You have therefore, failed to meet your burden of proof in demonstrating, by a preponderance of the evidence, the firm meets the requirements of the DBE program pursuant to §26.61(b).  
OTHER ISSUES

1.  You indicated in your rebuttal letter, as well as your March 3, 2008, letter to the Department that BST is certified by the State of Connecticut Department of Administrative Services as a Small/Minority Business Enterprise in the agency’s Supplier Diversity Program; and you attached a copy of the firm’s certification.  This is a state program only and your certification with that agency has no bearing on your eligibility for the DBE program or on our determination regarding CONNDOT’s decision.  In order for BST to participate in the DBE program, the firm must meet all eligibility criteria specified in the Regulation.  As stated above, you have not met your burden of proof in demonstrating that BST is an eligible DBE firm.  

2.  Your résumé indicates that you have worked as a substitute teacher for [REDACTED] since September 2004; however, CONNDOT’s on-site report states that you devote 40 hours to the firm.  Since details regarding your outside employment as a substitute teacher are not contained in the record, the Department will not address this issue further.
3.  As mentioned above, the record indicates that you do not receive a salary from BST.  The record also appears to indicate that the funds used to acquire your ownership in BST, as well as the firm’s equipment, were derived from a home equity loan.  The record contains a “Home Equity Consumer Loan Agreement and Disclosure Statement,” dated August 23, 2005, identifying you and your husband, [REDACTED], as borrowers for a maximum loan amount of [REDACTED].  CONNDOT did not address these factors in the context of your ownership of the firm; however, these circumstances raise questions as to whether your contribution of capital to establish BST and your ownership of the firm meets the requirements of §§26.69(c),(e), (h), and (i) which state:
(c) The firm's ownership by socially and economically disadvantaged individuals must be real, substantial, and continuing, going beyond pro forma ownership of the firm as reflected in ownership documents. The disadvantaged owners must enjoy the customary incidents of ownership, and share in the risks and profits commensurate with their ownership interests, as demonstrated by the substance, not merely the form, of arrangements.

 (e) The contributions of capital or expertise by the socially and economically disadvantaged owners to acquire their ownership interests must be real and substantial.  Examples of insufficient contributions include a promise to contribute capital, an unsecured note payable to the firm or an owner who is not a disadvantaged individual, or mere participation in a firm's activities as an employee.  Debt instruments from financial institutions or other organizations that lend funds in the normal course of their business do not render a firm ineligible, even if the debtor's ownership interest is security for the loan.

(h)(1) You must presume as not being held by a socially and economically disadvantaged individual, for purposes of determining ownership, all interests in a business or other assets obtained by the individual as the result of a gift, or transfer without adequate consideration, from any non-disadvantaged individual or non-DBE firm who is--(i) Involved in the same firm for which the individual is seeking certification, or an affiliate of that firm; (ii) Involved in the same or a similar line of business; or (iii) Engaged in an ongoing business relationship with the firm, or an affiliate of the firm, for which the individual is seeking certification.  (2) To overcome this presumption and permit the interests or assets to be counted, the disadvantaged individual must demonstrate to you, by clear and convincing evidence, that--(i) The gift or transfer to the disadvantaged individual was made for reasons other than obtaining certification as a DBE; and (ii) The disadvantaged individual actually controls the management, policy, and operations of the firm, notwithstanding the continuing participation of a non-disadvantaged individual who provided the gift or transfer.

(i) You must apply the following rules in situations in which marital assets form a basis for ownership of a firm:  (1) When marital assets (other than the assets of the business in question), held jointly or as community property by both spouses, are used to acquire the ownership interest asserted by one spouse, you must deem the ownership interest in the firm to have been acquired by that spouse with his or her own individual resources, provided that the other spouse irrevocably renounces and transfers all rights in the ownership interest in the manner sanctioned by the laws of the state in which either spouse or the firm is domiciled. You do not count a greater portion of joint or community property assets toward ownership than state law would recognize as belonging to the socially and economically disadvantaged owner of the applicant firm.  (2) A copy of the document legally transferring and renouncing the other spouse's rights in the jointly owned or community assets used to acquire an ownership interest in the firm must be included as part of the firm's application for DBE certification.

Since ownership issues were not an element of CONNDOT’s DBE certification denial decision, the Department will not address these matters further; however, these are areas of concern.  

In summary, the information provided cumulatively supports CONNDOT’s determination that BST does not meet the criteria as required for DBE certification under 49 CFR Part 26.  The company is, therefore, ineligible to participate as a DBE on CONNDOT’s Federal financially-assisted projects.  This determination is administratively final as of the date of this correspondence.

Sincerely,

Joseph E. Austin, Associate Director
External Civil Rights Programs Division

Departmental Office of Civil Rights

cc:  CONNDOT
