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April 9, 2008
CERTIFIED MAIL

RETURN RECEIPT REQUESTED
Reference No: 08–0063
Ms. Jennifer H. Aiken
President

Double A Hauling, Inc.

2078 Dunlap Extension Road

Winterville, GA 30683

Dear Mrs. Aiken:
This is in response to the appeal that you filed on behalf of your firm, Double A Hauling, Inc.

(“DAH”).  We have carefully reviewed the material provided by the Georgia Department of Transportation (“GDOT”) as well as the information you provided, and have concluded that the denial of the firm’s certification as an eligible Disadvantaged Business Enterprise (“DBE”) under criteria set forth in 49 CFR Part 26 (“the Regulation”) is supported by substantial record evidence.

Your appeal is denied based upon our determination that substantial record evidence supports a conclusion that DAH is not an independent business as required by the Regulation §26.71.

The specific reasons for the denial of your appeal include the following:

CONTROL

§26.61(b) states: “The firm seeking certification has the burden of demonstrating to you, by a preponderance of the evidence, that it meets the requirements of this subpart concerning group membership or individual disadvantage, business size, ownership, and control.”
§26.71(a) states: “In determining whether socially and economically disadvantaged owners control a firm, you must consider all the facts in the record, viewed as a whole.” 

§26.71(b) states: “Only an independent business may be certified as a DBE.  An independent business is one the viability of which does not depend on its relationship with another firm or firms.  (1) In determining whether a potential DBE is an independent business, you must scrutinize relationships with non-DBE firms, in such areas as personnel, facilities, equipment, financial and/or bonding support, and other resources.  (2) You must consider whether present or recent employer/employee relationships between the disadvantaged owner(s) of the potential DBE and non-DBE firms or persons associated with non-DBE firms compromise the independence of the potential DBE firm.  (3) You must examine the firm’s relationships with prime contractors to determine whether a pattern of exclusive or primary dealings with a prime contractor compromises the independence of the potential DBE firm.  (4) In considering factors related to the independence of a potential DBE firm, you must consider the consistency of relationships between the potential DBE and non-DBE firms with normal industry practice.” 

1.  According to the firm’s March 2007 DBE certification application, DAH was established on April 28, 2004, and provides hauling services for individuals and businesses.  You, the socially and economically disadvantaged owner, are the sole owner of the firm.  

The DBE certification application further indicates that you serve as Vice President of [REDACTED], a firm doing business as [REDACTED] and owned by your non-disadvantaged spouse, [REDACTED].  Your résumé indicates that you have served in this position since September 2000 wherein you “perform all daily operations of [the] company which include dispatching, bookkeeping, accounts payable, accounts receivable, all personnel issues, customer complaints, and driver qualification files.”  (There is no mention in your résumé of your duties at DAH).  According to GDOT’s August 7, 2007, on-site interview report, you do not hold an ownership interest in [REDACTED], but work 15 hours per week at this firm.  

The on-site interview report indicates that DAH stores its equipment at [REDACTED] (personal property belonging to you and your spouse.)  The report further indicates that the firm’s office space at [REDACTED] is owned by you and your husband, [REDACTED].  Three other firms are located at this address:  [REDACTED], [REDACTED], and [REDACTED]; however, according to GDOT’s on-site review report, DAH is not identified by name on a sign at its location.  In addition, the on-site interview report states: “Health insurance is paid by/thru [REDACTED] and DAH reimburses by check.”    

You stated in your January 16, 2008, rebuttal letter to the Department:
. . .I have been running [REDACTED] solely for several years now.  My husband is the legal owner of that company, but he is no longer active in running the business or making any decisions.  My husband is a full-time firefighter for the city of [REDACTED], manages our farm, is a partner in a real estate business, and does grading work.  He does not have an office in our building or make any decisions in regards to trucking. . .I performed all management duties and am the sole decisions maker of DAH. . .

The physical office of DAH is located at 2045 Dunlap Extension Road in Winterville, Georgia.  The mailing address is my home address of [REDACTED].  The letter of denial states: “The two phone numbers provided on your application were both for [REDACTED].”  This is not correct. . .The phone number and fax number provided on the application was [REDACTED].  This phone was located in a home office that I chose to discontinue using in May because I wanted everything in a central location to simplify my work.  I now use [REDACTED] as the phone number for DAH.  The “other” phone number provided on my DBE application was [REDACTED], which is billed to [REDACTED]. . .   

DAH is a completely separate company and is [run] separately.  The two companies do not operate as one.  DAH has its own customers, employees, equipment, and debt.  My husband does not have any legal or verbal authority over DAH and he does not support the company in any way.  During my interview, I was asked for and provided customer information and copies of contractor agreements for DAH.  There is no mention of [REDACTED] in any of this information.

§26.61(b) states that “the firm seeking certification has the burden of demonstrating to you, by a preponderance of the evidence, that it meets the requirements of this subpart concerning group membership or individual disadvantage, business size, ownership, and control.”  
The record indicates that DAH shares office space with your non-disadvantaged husband’s firm, [REDACTED].  In addition, you clearly perform functions for [REDACTED], a business that appears to be in the same line of work as DAH.  The record is unclear as to how you are able to separate the two business operations; specifically, whether DAH would be the conduit for [REDACTED] operations and/or actively involved in joint projects.  In addition, while DAH may have its own customers and equipment, clearly reimbursing [REDACTED] for DAH’s insurance as well as sharing office space indicates a level of dependence between both firms.  You have not provided sufficient information to demonstrate how DAH and [REDACTED] would operate projects independently of one another and what safeguards would be in place to ensure that your firm’s business would not be compromised given the presence of Aiken Trucking—a firm you also work for.  This arrangement does not appear to comport with §26.71(b), which states: 
“Only an independent business may be certified as a DBE.  An independent business is one the viability of which does not depend on its relationship with another firm or firms. (1) In determining whether a potential DBE is an independent business, you must scrutinize relationships with non-DBE firms, in such areas as personnel, facilities, equipment, financial and/or bonding support, and other resources. (2) You must consider whether present or recent employer/employee relationships between the disadvantaged owner(s) of the potential DBE and non-DBE firms or persons associated with non-DBE firms compromise the independence of the potential DBE firm.  (3) You must examine the firm’s relationships with prime contractors to determine whether a pattern of exclusive or primary dealings with a prime contractor compromises the independence of the potential DBE firm.  (4) In considering factors related to the independence of a potential DBE firm, you must consider the consistency of relationships between the potential DBE and non-DBE firms with normal industry practice.” 

2.  According to the record, DAH does not have a business license with the city of Winterville and the County of Oglethorpe.  You indicated in your rebuttal letter that you overlooked this requirement but have since corrected it with the Oglethorpe County Board of Commissioners.  Since your registering with the county may have occurred after GDOT’s certification decision, this fact cannot be considered by the Department pursuant to §26.89(f)(6), which states: “The Department's decision is based on the status and circumstances of the firm as of the date of the decision being appealed.”

Substantial record evidence supports GDOT’s conclusion that DAH is not an independent business as required by the Regulation §26.71.
Other Issue

The firm’s DBE certification application does not identify a license or permit holder at DAH.  As stated above, your duties at [REDACTED] include dispatching, bookkeeping, accounts payable, accounts receivable, all personnel issues, customer complaints, and driver qualification files; while your duties at DAH are unclear.      

In summary, DAH does not meet the criteria as required for DBE certification under 49 CFR Part 26.  The company is, therefore, ineligible to participate as a DBE on GDOT’s Federal financially-assisted projects.  This determination is administratively final as of the date of this correspondence. 

Sincerely,

Joseph E. Austin, Associate Director
External Civil Rights Programs Division 

Departmental Office of Civil Rights 

cc: GDOT
