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May 13, 2008
CERTIFIED MAIL

RETURN RECEIPT REQUESTED
Reference No: 08–0066
Mr. Richard M. Smith
Attorney at Law

Law Office of Smith Cashion & Orr, PLC
231 Third Avenue North

Nashville, TN 37201

Dear Mr. Smith:

This is in response to the appeal that you filed on behalf of your client, BAC Paving Company, Inc. (“BAC Paving”).  We have carefully reviewed the material from the Tennessee Department of Transportation (“TDOT”) as well as the information you submitted on behalf of the firm, and have concluded that the denial of BAC Paving’s certification as an eligible Disadvantaged Business Enterprise (“DBE”) under criteria set forth in 49 CFR Part 26 (“the Regulation”) is supported by substantial record evidence.

Your appeal is denied based upon our determination that substantial record evidence supports TDOT’s conclusion that the disadvantaged business owner’s contribution of capital to acquire her ownership interest in BAC Paving was not real, substantial, and continuing as required by the Regulation §26.69.

Your appeal is also denied based upon our determination that substantial record evidence supports TDOT’s conclusion that the disadvantaged business owner does not possess the power to direct or cause the direction of the management and policies of BAC Paving and to make day-to-day as well as long-term decisions on matters of management, policy and operations as required by the Regulation §26.71.

The specific reasons for the denial of your appeal include the following:

OWNERSHIP

§26.61(b) states: “The firm seeking certification has the burden of demonstrating to you, by a preponderance of the evidence, that it meets the requirements of this subpart concerning group membership or individual disadvantage, business size, ownership, and control.”

§26.69(c) states: “The firm’s ownership by socially and economically disadvantaged individuals must be real, substantial, and continuing, going beyond pro forma ownership of the firm as reflected in ownership documents.  The disadvantaged owners must enjoy the customary incidents of ownership, and share in the risks and profits commensurate with their ownership interests, as demonstrated by the substance, not merely the form, of arrangements.”

§26.69(e) states: “The contributions of capital or expertise by the socially and economically disadvantaged owners to acquire their ownership interests must be real and substantial.  Examples of insufficient contributions include a promise to contribute capital, an unsecured note payable to the firm or an owner who is not a disadvantaged individual, or mere participation in a firm's activities as an employee.  Debt instruments from financial institutions or other organizations that lend funds in the normal course of their business do not render a firm ineligible, even if the debtor's ownership interest is security for the loan.”

§26.69(f) states:  “The following requirements apply to situations in which expertise is relied upon as part of a disadvantaged owner's contribution to acquire ownership:  (1) The owner's expertise must be --(i) In a specialized field; (ii) Of outstanding quality; (iii) In areas critical to the firm's operations; (iv) Indispensable to the firm's potential success; (v) Specific to the type of work the firm performs; and (vi) Documented in the records of the firm.  These records must clearly show the contribution of expertise and its value to the firm.  (2) The individual whose expertise is relied upon must have a significant financial investment in the firm.” 

§26.69(h)(1) states:  “You must presume as not being held by a socially and economically disadvantaged individual, for purposes of determining ownership, all interests in a business or other assets obtained by the individual as the result of a gift, or transfer without adequate consideration, from any non-disadvantaged individual or non-DBE firm who is -- (i) Involved in the same firm for which the individual is seeking certification, or an affiliate of that firm; (ii) Involved in the same or a similar line of business; or (iii) Engaged in an ongoing business relationship with the firm, or an affiliate of the firm, for which the individual is seeking certification.   (2) To overcome this presumption and permit the interests or assets to be counted, the disadvantaged individual must demonstrate to you, by clear and convincing evidence, that -- (i) The gift or transfer to the disadvantaged individual was made for reasons other than obtaining certification as a DBE; and (ii) The disadvantaged individual actually controls the management, policy, and operations of the firm, notwithstanding the continuing participation of a non-disadvantaged individual who provided the gift or transfer. 

§26.69(i) states: “You must apply the following rules in situations in which marital assets form a basis for ownership of a firm: (1) When marital assets (other than the assets of the business in question), held jointly or as community property by both spouses, are used to acquire the ownership interest asserted by one spouse, you must deem the ownership interest in the firm to have been acquired by that spouse with his or her own individual resources, provided that the other spouse irrevocably renounces and transfers all rights in the ownership interest in the manner sanctioned by the laws of the state in which either spouse or the firm is domiciled.  You do not count a greater portion of joint or community property assets toward ownership than state law would recognize as belonging to the socially and economically disadvantaged owner of the applicant firm.   (2) A copy of the document legally transferring and renouncing the other spouse's rights in the jointly owned or community assets used to acquire an ownership interest in the firm must be included as part of the firm's application for DBE certification. 

1.  According to the firm’s DBE certification application, BAC Paving was established in August 1998 and performs paving and asphalt maintenance.  The firm’s President and 90 percent owner, Ms. Claire Barnett, and her non-disadvantaged husband, [REDACTED] (Secretary and 10 percent owner), acquired their respective interests in the firm with an initial cash investment of [REDACTED] each.  Ms. Barnett indicated during TDOT’s October 23, 2007, on-site interview that her initial investment consisted of approximately [REDACTED].  
The record indicates that when the BAC Paving was formed, the Barnetts each owned 50 percent of the firm, but that a share transfer occurred resulting in Ms. Barnett becoming the 90 percent owner.  You stated in your March 4, 2008, rebuttal letter to the Department:

BAC Paving acknowledges that each member initially invested [REDACTED] and received 500 shares of stock.  Likewise, it is undisputed that on October 1, 2001, 40% of the outstanding stock was transferred to Claire Barnett by the husband. . .  In consideration for the 40% transfer, [REDACTED] received a significant salary increase.  Likewise, Ms. Claire Barnett took a significant decrease in her salary immediately after the transfer. . .The reduction in salary constitutes adequate consideration. . . 

[TDOT] acknowledges that “on paper” Ms. Barnett possesses more than 50 ownership of BAC Paving.  A reduction in salary is in itself a capital infusion every pay period incurred by her.  

You attached to your rebuttal letter an unsigned document entitled “Transfer and Payment of BAC Paving Stock Document,” dated October 1, 2001, which states:

In pursuant to the shareholders decision, 40% of the stock currently owned by [REDACTED] is to be transferred to Claire E. Barnett.  This transfer will reflect a total ownership of 90% by Claire Barnett.  The transfer of stocks will be paid by Claire Barnett back to BAC Paving in the form of continued ownership/management responsibilities while accepting a reduction in salary paid to Claire Barnett for these services.  [REDACTED] compensation for the sale of BAC Paving stock will be in the form of an increase in salary.  The anticipated compensation for the debt of purchased stock to be finalized is January 2008.  A tentative shareholders meeting is scheduled for March 2008.  This meeting will review the 2007 fiscal year end tax returns and financial statements of BAC Paving.  The meeting will determine if the liability of the stock purchase has been satisfied.  

The firm’s stock ledger contains the following entries:

	
	Certificate Issues
	Certificate Surrendered



	
	Date
	Original / Transferred
	Certificate No.
	Number of Shares


	Value of Shares


	Date Issued
	Cert.

Number
	Shares Transferred
	Balance Held

	[REDACTED]

	8/26/07
	[REDACTED]
	001
	500
	[REDACTED]
	8/26/98
	001
	(500.00)
	0

	Claire Barnett


	8/26/07
	[REDACTED]
	002
	500
	[REDACTED]
	8/26/98
	002
	(500.00)
	0

	Claire 
Barnett


	10/1/01
	[REDACTED]
	003
	900
	
	
	
	
	

	[REDACTED]

	10/1/01
	[REDACTED]
	004
	100
	
	
	
	
	


The record contains a promissory note dated September 30, 2006, wherein BAC Paving agreed to pay the Barnetts [REDACTED] at 8% interest (36 monthly installments of [REDACTED]).  TDOT determined that the Barnetts equally contributed this amount in the form of an unsecured loan to the firm.  According to the firm’s September 30, 2006, financial statement, this amount is reflected as notes payable to the stockholders on the balance sheet.  
Note 6 of the September 2005 balance sheet states: “the stockholder contributions of [REDACTED] were contributed to the corporation by [REDACTED].  This corporate shareholder received compensation of [REDACTED] during the year ended September 30, 2005.  The funds contributed to the corporation were obtained from this compensation.”  You attached an affidavit dated March 4, 2008, from [REDACTED], who explained these entries as follows: 

The [REDACTED] contribution. . .occurred on paper only.  Neither the husband nor the wife actually contributed [REDACTED] to the business.  The number represents profit for work performed by the company in the 2006 calendar year.  I recommended this course for tax purposes only.  The distribution resulted in a significant tax savings to the company.  This unsecured loan has absolutely no bearing on the majority ownership of the company.

The record does not contain substantial evidence that Ms. Barnett contributed her own funds as consideration for her acquisition of 90 percent interest in BAC Paving.   While you alleged that Ms. Barnett accepted a reduced salary for her ownership shares, her husband [REDACTED], a non-disadvantaged individual, clearly gifted her 40 percent of his shares of stock.  This constitutes a pro forma arrangement not in accordance with §26.69(c), which states:  
“The firm’s ownership by socially and economically disadvantaged individuals must be real, substantial, and continuing, going beyond pro forma ownership of the firm as reflected in ownership documents.  The disadvantaged owners must enjoy the customary incidents of ownership, and share in the risks and profits commensurate with their ownership interests, as demonstrated by the substance, not merely the form, of arrangements.”

This is also not in accordance with §26.69(e), which states: 
“The contributions of capital or expertise by the socially and economically disadvantaged owners to acquire their ownership interests must be real and substantial.  Examples of insufficient contributions include a promise to contribute capital, an unsecured note payable to the firm or an owner who is not a disadvantaged individual, or mere participation in a firm's activities as an employee.” 

2.   The firm’s accountant, [REDACTED], stated in his September 20, 2007, letter to TDOT that:

The information requested with regards to the documented proof of contributions cannot be located since the company was started in August of 1998, over nine years ago.  Claire Barnett provided the only income for the family at that time and contributed approximately [REDACTED] to open the bank account at [REDACTED].    

Although the firm was established nearly 10 years ago, the record is void of evidence substantiating Ms. Barnett’s contribution of [REDACTED].  In addition, there is no evidence that these funds did not come from marital assets.  §26.69(i) states: 

“You must apply the following rules in situations in which marital assets form a basis for ownership of a firm: (1) When marital assets (other than the assets of the business in question), held jointly or as community property by both spouses, are used to acquire the ownership interest asserted by one spouse, you must deem the ownership interest in the firm to have been acquired by that spouse with his or her own individual resources, provided that the other spouse irrevocably renounces and transfers all rights in the ownership interest in the manner sanctioned by the laws of the state in which either spouse or the firm is domiciled.  You do not count a greater portion of joint or community property assets toward ownership than state law would recognize as belonging to the socially and economically disadvantaged owner of the applicant firm.  (2) A copy of the document legally transferring and renouncing the other spouse's rights in the jointly owned or community assets used to acquire an ownership interest in the firm must be included as part of the firm's application for DBE certification. 
The transfer of shares by [REDACTED] in October 2001 does not constitute a renunciation of his rights in the community assets used to acquire ownership in the firm.  Therefore, the firm has not met its burden of proof in this regard.   

3.  As discussed below, the record contains substantial evidence that Ms. Barnett does not control BAC Paving as required by §26.71.  Since [REDACTED] clearly remains involved in the firm, the transfer of shares to Ms. Barnett (an individual who does not control the applicant firm) does not meet the requirements of §26.69(h)(1), which states:  

“You must presume as not being held by a socially and economically disadvantaged individual, for purposes of determining ownership, all interests in a business or other assets obtained by the individual as the result of a gift, or transfer without adequate consideration, from any non-disadvantaged individual or non-DBE firm who is -- (i) Involved in the same firm for which the individual is seeking certification, or an affiliate of that firm; (ii) Involved in the same or a similar line of business; or (iii) Engaged in an ongoing business relationship with the firm, or an affiliate of the firm, for which the individual is seeking certification.   (2) To overcome this presumption and permit the interests or assets to be counted, the disadvantaged individual must demonstrate to you, by clear and convincing evidence, that -- (i) The gift or transfer to the disadvantaged individual was made for reasons other than obtaining certification as a DBE; and (ii) The disadvantaged individual actually controls the management, policy, and operations of the firm, notwithstanding the continuing participation of a non-disadvantaged individual who provided the gift or transfer.” 

4.  The firm’s Federal income tax returns indicate that for the years 2003–2005, [REDACTED] received [REDACTED] (2003), [REDACTED] (2004), and [REDACTED] (2005).  It was only in 2003 that Claire Barnett received a salary of [REDACTED]; while the firm’s tax returns indicate her compensation to be [REDACTED] in both 2004 and 2005.  The record contains a 2007 yearly earnings report that indicates Claire and [REDACTED] received [REDACTED] and [REDACTED], in remuneration, respectively, for the period January 1, 2007 to December 31, 2007.
Although accepting a reduced salary may have been structured for accounting reasons and to reduce the firm’s tax liability, [REDACTED] clearly is receiving substantially more remuneration than Ms. Barnett.  This arrangement is not in accordance with the requirements of §26.69(c), which states, in part that: “The disadvantaged owners must enjoy the customary incidents of ownership, and share in the risks and profits commensurate with their ownership interests, as demonstrated by the substance, not merely the form, of arrangements.”

5.  You appear to allege in your rebuttal letter that Ms. Barnett contributed her expertise to the firm to satisfy the requirements of §26.69(e) and (f).  You stated:

Since the transfer, Ms. Barnett has developed 100% of the construction work to be performed.  We believe this to be a significant contribution. . .
[I]t is undisputed that Ms.  Claire Barnett performs all duties associated with the office administration.  This includes all marketing for future business of BAC Paving.  This is the lifeblood of the company.  She is solely responsible for developing and acquiring new business without the assistance from her husband or any other person.  Ms. Barnett handles all accounting, all marketing, all business out of the field, all negotiation with owners, architects, engineers, TDOT officials, etc.  

§26.69(f) states:   The following requirements apply to situations in which expertise is relied upon as part of a disadvantaged owner's contribution to acquire ownership:  (1) The owner's expertise must be --(i) In a specialized field; (ii) Of outstanding quality; (iii) In areas critical to the firm's operations; (iv) Indispensable to the firm's potential success; (v) Specific to the type of work the firm performs; and (vi) Documented in the records of the firm. These records must clearly show the contribution of expertise and its value to the firm.  (2) The individual whose expertise is relied upon must have a significant financial investment in the firm. 

While Ms. Barnett’s office duties may be important for the firm’s success, the record does not contain documented evidence of her contribution of expertise and its value to the firm.  In addition, as stated above, the record supports a conclusion that Ms. Barnett does not have a significant financial investment in the firm.  

Substantial record evidence therefore, supports TDOT’s conclusion that Ms. Barnett’s ownership in BAC Paving is not real, substantial, and continuing, going beyond pro forma ownership of the firm as reflected in the ownership documents as required by the Regulation §26.69. 

CONTROL

§26.71(a) states: “In determining whether socially and economically disadvantaged owners control a firm, you must consider all the facts in the record, viewed as a whole.” 

§26.71(d) states: “The socially and economically disadvantaged owners must possess the power to direct or cause the direction of the management and policies of the firm and to make day-to-day as well as long-term decisions on matters of management, policy and operations.  (1) A disadvantaged owner must hold the highest officer position in the company (e.g., chief executive officer or president).  (2) In a corporation, disadvantaged owners must control the board of directors.  (3) In a partnership, one or more disadvantaged owners must serve as general partners, with control over all partnership decisions.” 

§26.71(e) states: “Individuals who are not socially and economically disadvantaged may be involved in a DBE firm as owners, managers, employees, stockholders, officers, and/or directors.  Such individuals must not, however, possess or exercise the power to control the firm, or be disproportionately responsible for the operation of the firm.” 

§26.71(g) states: “The socially and economically disadvantaged owners must have an overall understanding of, and managerial and technical competence and experience directly related to, the type of business in which the firm is engaged and the firm's operations. The socially and economically disadvantaged owners are not required to have experience or expertise in every critical area of the firm's operations, or to have greater experience or expertise in a given field than managers or key employees. The socially and economically disadvantaged owners must have the ability to intelligently and critically evaluate information presented by other participants in the firm's activities and to use this information to make independent decisions concerning the firm's daily operations, management, and policymaking.  Generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control.” 

§26.71(i)(1) states, in part: “You may consider differences in remuneration between the socially and economically disadvantaged owners and other participants in the firm in determining whether to certify a firm as a DBE.  Such consideration shall be in the context of the duties of the persons involved, normal industry practices, the firm's policy and practice concerning reinvestment of income, and any other explanations for the differences proffered by the firm.”

1.  The record contains Ms. Barnett’s résumé, which indicates that she received a Bachelor of Science degree in Business Administration from [REDACTED] in 1991.  Her résumé further states:

Claire worked from 1991–2001 for BAC Paving and with [REDACTED] as both office and client services manager.  With [REDACTED] cash savings, Claire formed BAC Paving Company, Inc. in August of 1998 and has dedicated full time service to the company since 2001.  Claire worked at [REDACTED] while starting BAC Paving as a way to cash flow her new company without having to borrow money from banks.  Over the past nine years, BAC Paving has grown steadily to reach revenues of [REDACTED] and provide employment for approximately 15 individuals.  Claire handles all aspects of accounting, administration, and business development for BAC Paving.  

During TDOT’s on-site review, Ms. Barnett described her day-to-day management of BAC Paving as follows:

My official title is President as it’s drawn up in the paperwork.  Day to day obligations: paying of all the bills, payroll, communication with the CPA concerning finances.  If there is any communications to be made to the IRS or any other state or federal agencies that would be done by myself.  Contracts, as far as reviewing contracts, I am not an attorney by trade so i[if] there is anything that is questionable or if it [is] something beyond the dollar amount that is beyond my comfort zone, I do seek out an attorney to review those for me.  Contract negotiations, responding to bids, estimations on those bids, seeking out owners for new work. . .

[REDACTED], CPA,  addressed Ms. Barnett’s duties at the firm in his affidavit (attached to your rebuttal letter) as follows:

Ms. Claire Barnett performs duties associated with office administration for BAC Paving.  These duties include the marketing for future business of BAC Paving.  Ms. Barnett also manages all accounting, marketing, and business of the company outside the field of operation.  Ms. Barnett negotiates with owners, architects, engineers, and clients as it relates to the operation of the business.  

2.  The firm’s DBE certification application indicates that [REDACTED], the non-disadvantaged 10 percent owner, assists Ms. Barnett with negotiating and contract execution, hiring/firing of management personnel, marketing/sales, and purchasing of major equipment.  He is solely responsible for estimating and bidding, as well as field/production operations supervision; whereas, Ms. Barnett is listed as solely controlling the firm’s office management.  [REDACTED] is authorized to sign company checks and to make financial transactions on behalf of the firm.  The record contains a business account signature card with[REDACTED] that indicates [REDACTED] is an authorized signatory on the firm’s account; and a “corporate resolution,” dated May 4, 2007, [REDACTED] authorizing him to purchase, trade, sell, assign, or transfer firm funds from its brokerage accounts.  

According to his résumé, Mr. Barnett graduated from the [REDACTED] in 1989, and attended [REDACTED] from 1986–1988 with emphasis in Engineering.  The résumé states: “[REDACTED] began work for his father, [REDACTED], in 1984.  He started out as a laborer, worked as an operator and eventually became a superintendent managing 10+ employees and projects ranging in size up to[REDACTED].” 

Ms. Barnett described [REDACTED] role at the firm during TDOT’s on-site interview as follows:

[REDACTED] is actually in the field. . .[W]hen it comes time to begin a new project, when it comes time to meet with a new inspector—that is something I would do, that’s me.  He is a hands-on worker out there; he can run the equipment, and yes he also [is] supervising the crew that is out there. . .If pieces of equipment break on site (a hydraulic hose bust[s] or [a] tire goes flat), he can, he has the authority and can get the part if there is something that is not too technical and you can fix [it] there on site.  

If a major problem occurs on a project, Ms. Barnett indicated that her husband has the responsibility for deciding whether to halt the job, and provided an example of how he has resolved a problem.  You stated in your rebuttal letter:
[REDACTED]. . .performs duties of the site superintendent.  He is responsible for all work in the field.  Like any site superintendent, [REDACTED] can be replaced with a site superintendent of similar expertise.  He does have expertise in field work; however, he performs absolutely no service as it relates to accounting, administration, marketing, and/or business development.  That is Ms.  Barnett’s expertise and responsibility. .  .

[REDACTED] and Mrs. Barnett candidly advised that both control all aspects of the company’s operations.  This concerns field operations only.  Ms. Barnett specifically reserved all financial decisions and office management as being under her exclusive control.  It is abundantly apparent that both control management of the company in the field; however, she has sole discretion over all financial decisions, accounting, and office management.  The financial decisions, accounting, and management decisions are exclusive of the company’s operations.  

Pursuant to the Regulation §26.61(b), the firm seeking certification has the burden of demonstrating by a preponderance of the evidence, that it meets the requirements of the Regulation concerning control.  BAC Paving has not met its burden of proof in demonstrating that Ms. Barnett controls the firm in accordance with §§ 26.71(e), (f), and (g), which state: 
§26.71(e): “Individuals who are not socially and economically disadvantaged may be involved in a DBE firm as owners, managers, employees, stockholders, officers, and/or directors.  Such individuals must not, however, possess or exercise the power to control the firm, or be disproportionately responsible for the operation of the firm.”  
§26.71(f): “The socially and economically disadvantaged owners of the firm may delegate various areas of the management, policymaking, or daily operations of the firm to other participants in the firm, regardless of whether these participants are socially and economically disadvantaged individuals.  Such delegations of authority must be revocable, and the socially and economically disadvantaged owners must retain the power to hire and fire any person to whom such authority is delegated.  The managerial role of the socially and economically disadvantaged owners in the firm's overall affairs must be such that the recipient can reasonably conclude that the socially and economically disadvantaged owners actually exercise control over the firm's operations, management, and policy.”  
§26.71(g): “The socially and economically disadvantaged owners must have an overall understanding of, and managerial and technical competence and experience directly related to, the type of business in which the firm is engaged and the firm's operations. The socially and economically disadvantaged owners are not required to have experience or expertise in every critical area of the firm's operations, or to have greater experience or expertise in a given field than managers or key employees. The socially and economically disadvantaged owners must have the ability to intelligently and critically evaluate information presented by other participants in the firm's activities and to use this information to make independent decisions concerning the firm's daily operations, management, and policymaking.  Generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control.” 

The record indicates that while Ms. Barnett may control BAC Paving’s accounting, bookkeeping, and administrative functions; her husband (a non-disadvantaged individual) has been delegated substantial responsibility for the firm’s field operations.  There is no indication that Ms. Barnett could undertake the firm’s asphalt paving activities without his assistance in the field and supervision of employees.  

3.  You alleged in your rebuttal letter that Ms. Barnett is the qualifying agent for the firm’s MU-C, D license, which demonstrates that she possesses the necessary expertise and qualifications to be certified by the state licensing Board.  You attached a May 22, 2007, correspondence from the Board for Licensing Contractors stating that Ms. Claire Barnett was added as the firm’s qualifying agent.  You stated in your rebuttal letter:

In order to qualify as an agent in the classification of MU-C, D, Ms. Barnett must sit for a construction exam for a particular field.  Ms. Barnett passed the examination.  Ms. Barnett was then interviewed by the Board for Licensing Contractors.  The interview consists of questions concerning her expertise from leading contractors throughout the state of Tennessee.  Ms. Barnett possesses the necessary expertise and qualifications to be certified by the Licensing Board.  

The record contains a copy of the firm’s contracting license, which appears addressed to [REDACTED], as well as a printout from the state’s contractors list that shows he is the firm’s qualifying agent.  It does not appear that a trade exam is needed for a MU-C and D license classification or for the type of work BAC Paving performs; and even if one were required, Tennessee permits another individual to take the exam and add an appropriate person as a qualifying agent.  Therefore, the fact that Ms. Barnett is a qualifying agent for the firm’s license does not support a conclusion that she can control the firm’s paving work since it does not appear a specialized license is required that would test her knowledge of the field.  Under §26.71(h), licensing is one factor in assessing a disadvantaged business owner’s control of their firm.  This section states:
“If state or local law requires the persons to have a particular license or other credential in order to own and/or control a certain type of firm, then the socially and economically disadvantaged persons who own and control a potential DBE firm of that type must possess the required license or credential.  If state or local law does not require such a person to have such a license or credential to own and/or control a firm, you must not deny certification solely on the ground that the person lacks the license or credential.  However, you may take into account the absence of the license or credential as one factor in determining whether the socially and economically disadvantaged owners actually control the firm.” 

4.  As stated above, it does not appear that Ms. Barnett receives remuneration commensurate with her 51 percent ownership interest in BAC Paving.  Remuneration is an element of control pursuant to §26.71(i)(1), which states, in part: 
“You may consider differences in remuneration between the socially and economically disadvantaged owners and other participants in the firm in determining whether to certify a firm as a DBE.  Such consideration shall be in the context of the duties of the persons involved, normal industry practices, the firm's policy and practice concerning reinvestment of income, and any other explanations for the differences proffered by the firm.”

Clearly, [REDACTED] is receiving substantially more compensation than the President of the firm, Ms. Barnett.  This is an indication of his importance to the firm’s operations.  

Substantial record evidence therefore, supports TDOT’s conclusion that Ms. Barnett does not control BAC Paving within the meaning of §26.71.  The firm has therefore, failed to meet its burden of proof in demonstrating, by a preponderance of the evidence, that it meets the requirements of the DBE program pursuant to §26.61(b).  
In summary, the information provided cumulatively supports TDOT’s determination that BAC
Paving does not meet the criteria as required for DBE certification under 49 CFR Part 26.  The company is, therefore, ineligible to participate as a DBE on TDOT’s Federal financially-assisted projects.  This determination is administratively final as of the date of this correspondence.

Sincerely,

Joseph E. Austin, Associate Director
External Civil Rights Programs Division

Departmental Office of Civil Rights

cc:  TDOT 
