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May 21, 2008
CERTIFIED MAIL

RETURN RECEIPT REQUESTED
Reference No: 08-0078
Mr. Harlon Brooks
Chief Executive Officer
Harlon’s Bar-B-Que
11403 Martin Luther King
Houston, TX 77048
Dear Mr. Brooks:
This is in reference to the appeal that you filed on behalf of your firm, Harlon’s Bar-B-Que (“Harlon’s Bar-B-Que”).  We have carefully reviewed the material provided by the City of Houston (“COH”), as well as that you provided on behalf of your firm and have concluded that the decision by the COH to deny your firm certification as an eligible Airport Concession Disadvantaged Business Enterprise (ACDBE) under the criteria set forth in 49 CFR Part 23 (“the Regulation”) is supported by substantial record evidence.

Your appeal is denied based upon your firm’s failure to cooperate fully with COH’s request for information relevant to the certification process.  The specific reasons for the denial of your appeal are cited under §26.73(c) which states, “DBE firms and firms seeking DBE certification shall cooperate fully with your requests (and DOT requests) for information relevant to the certification process.  Failure or refusal to provide such information is a ground for a denial or removal of certification.”
The record evidence reveals that you are the President of Harlan’s Bar-B-Que and the firm has been certified as a DBE since November 1989 in NAICS-722110: Restaurants, Full Service. According to the record information, you provided COH with your No Change Affidavit, Form 1040 personal tax return for year 2005; Form 4868 personal tax return extension for year 2006; and Form 7004 corporate tax return extension for year 2006. By letter dated November 26, 2007, COH sent you a letter stating that it did not receive all of the requested documents.  The letter requested that you submit the following documents by November 30, 2007.  Specifically, the letter requested that you provide the 1120 tax returns or extension filed for tax years 2006 and 2005 for all companies you own listed on the attached sheet. The letter contained a note stating that the personal financial statement should include asset value of all companies owned (exclude  [REDACTED]).  The letter also requested that you provide personal financial statements (signed and notarized) for all properties owned except for your primary residence.   The letter further requested a copy of your current license for Food Service Manager and Food Dealer.   Moreover, the letter requested that you complete the No Change Affidavit Form.  The letter stated that you submitted the wrong form.  By letter of December 7, 2007, COH informed you that had not received the information requested in its November 26, 2007 letter.  COH requested that you submit the requested information in its November 26, 2007 letter. There is no record that you provided the requested information.  COH on February 19, 2008 sent you via CERTIFIED MAIL, RETURNED RECEIPT, a letter informing you that your firm is no longer certified because it failed to cooperate.

In your appeal letter you stated, 

“This letter is to request [an] appeal of your office because we feel that we have been wrongfully denied our right to be recertified by Federal Regulation, Code 49, CFR Part 23, Section 23.3.  To date, we have provided the normally required documentation being requested in order to qualify and complete the process.  So, therefore the date provided has been less than adequate by the City of Houston’s requirements.”

It appears that the information requested by COH was necessary in order to make an assessment as to whether you met the $750,000.00 personal net worth requirements.  There is no evidence in the files to substantiate that you submitted the requested information.
§26.73(c) states, “DBE firms and firms seeking DBE certification shall cooperate fully with your requests (and DOT requests) for information relevant to the certification process. Failure or refusal to provide such information is a ground for a denial or removal of certification.” 
§26.109 (c) states, “Cooperation. All participants in the Department's DBE program (including, but not limited to, recipients, DBE firms and applicants for DBE certification, complainants and appellants, and contractors using DBE firms to meet contract goals) are required to cooperate fully and promptly with DOT and recipient compliance reviews, certification reviews, investigations, and other requests for information. Failure to do so shall be a ground for appropriate action against the party involved (e.g., with respect to recipients, a finding of noncompliance; with respect to DBE firms, denial of certification or removal of eligibility and/or suspension and debarment; with respect to a complainant or appellant, dismissal of the complaint or appeal; with respect to a contractor which uses DBE firms to meet goals, findings of non-responsibility for future contracts and/or suspension and debarment).”
In summary, the information provided cumulatively supports a conclusion that Harlon’s Bar-B-Que does not meet the criteria as required for ACDBE certification under 49 CFR Part 23.  The company is, therefore, ineligible to participate as an ACDBE on COH’s federal financially assisted projects.  This determination is administratively final as of the date of this correspondence.
Sincerely,

Joseph E. Austin, Associate Director
External Civil Rights Programs Division

Departmental Office of Civil Rights

cc:  COH
