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June 19, 2008
CERTIFIED MAIL

RETURN RECEIPT REQUESTED
Reference No: 08–0089
Ms. Leonelda M. Siade
President

Innex Service Co., Inc. 

212 South 44th Street

Belleville, IL 62226

Dear Ms. Siade:

This is in response to the appeal that you filed on behalf of your firm, Innex Service Co., Inc. 

(“ISC”).  We have carefully reviewed the material from the Missouri Unified Certification Program (“MUCP”), Lambert-St. Louis International Airport Authority (“STLIA”) as well as the information you submitted on behalf of your firm, and have concluded that the denial of ISC’s certification as an eligible Disadvantaged Business Enterprise (“DBE”) under criteria set forth in 49 CFR Part 26 (“the Regulation”) is supported by substantial record evidence.

Your appeal is denied based upon our determination that substantial record evidence supports the MUCP’s conclusion that you do not possess the power to direct or cause the direction of the management and policies of ISC and to make day-to-day as well as long-term decisions on matters of management, policy and operations as required by the Regulation §26.71.

The specific reasons for the denial of your appeal include the following:

CONTROL
§26.61(b) states: “The firm seeking certification has the burden of demonstrating to you, by a preponderance of the evidence, that it meets the requirements of this subpart concerning group membership or individual disadvantage, business size, ownership, and control.”

§26.71(a) states: “In determining whether socially and economically disadvantaged owners control a firm, you must consider all the facts in the record, viewed as a whole.” 

§26.71(d) states: “The socially and economically disadvantaged owners must possess the power to direct or cause the direction of the management and policies of the firm and to make day-to-day as well as long-term decisions on matters of management, policy and operations.  (1) A disadvantaged owner must hold the highest officer position in the company (e.g., chief executive officer or president).  (2) In a corporation, disadvantaged owners must control the board of directors.  (3) In a partnership, one or more disadvantaged owners must serve as general partners, with control over all partnership decisions.” 

§26.71(e) states: “Individuals who are not socially and economically disadvantaged may be involved in a DBE firm as owners, managers, employees, stockholders, officers, and/or directors.  Such individuals must not, however, possess or exercise the power to control the firm, or be disproportionately responsible for the operation of the firm.” 

§26.71(f): “The socially and economically disadvantaged owners of the firm may delegate various areas of the management, policymaking, or daily operations of the firm to other participants in the firm, regardless of whether these participants are socially and economically disadvantaged individuals.  Such delegations of authority must be revocable, and the socially and economically disadvantaged owners must retain the power to hire and fire any person to whom such authority is delegated.  The managerial role of the socially and economically disadvantaged owners in the firm's overall affairs must be such that the recipient can reasonably conclude that the socially and economically disadvantaged owners actually exercise control over the firm's operations, management, and policy.”  

§26.71(g) states: “The socially and economically disadvantaged owners must have an overall understanding of, and managerial and technical competence and experience directly related to, the type of business in which the firm is engaged and the firm's operations.  The socially and economically disadvantaged owners are not required to have experience or expertise in every critical area of the firm's operations, or to have greater experience or expertise in a given field than managers or key employees.  The socially and economically disadvantaged owners must have the ability to intelligently and critically evaluate information presented by other participants in the firm's activities and to use this information to make independent decisions concerning the firm's daily operations, management, and policymaking.  Generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control.” 

1.  According to the firm’s December 12, 2007, DBE certification application, you are the 51 percent owner of ISC, a firm established in 1991 to perform commercial janitorial and lawn maintenance services.  Your brother—[REDACTED] and his son [REDACTED], both non-disadvantaged individuals, are the 39 and 10 percent owners of ISC, respectively.  You indicated on the DBE application that you purchased your ownership interest in ISC from [REDACTED] (the firm’s Vice President) on February 2, 2007.    
According to your résumé, you are a “highly experienced administrative assistant with comprehensive skills in strategic planning and implementation.”  You indicated that from 1976 to 2005 you held positions of increased responsibility at [REDACTED], including serving as a clerk in the Allowance and Authorizations in Base Supply Office and as secretary for the Base Commander, working in areas such as contracting, mission support, civil engineering, services, communications, security forces, and logistics readiness.  Your résumé states that you (1) are a diligent, detail-oriented administrative assistant knowledgeable of all office functions; (2) excel at multi-tasking in a fast-paced environment; (3) have superior telephone, customer service, and computer skills with proficiency in Microsoft Word and Outlook; (4) are an energetic accomplished professional with more than 30 years of experience; (5) have a reputation for effective team management, strong organization techniques, and critical attention to detail and excellent written/oral communication skills; and (6) possess outstanding analytical skills with demonstrated ability to interpret and summarize data into meaningful information.  

You stated in your April 7, 2008, rebuttal letter to the Department:

You are correct in the fact that I had no previous experience in the janitorial industry.  Now that I have been active in the company for over a year, I feel I have gained great knowledge in this industry, not to mention that ISC does a lot more than janitorial work.  I do have experience in running a business.  Besides my being in the administrative capacity for over 20 years at [REDACTED] (which in itself was like running many facets of a business); I also ran a restaurant business with my husband for over 20 years. . . 

Pursuant to the Regulation §26.61(b), the firm seeking certification has the burden of demonstrating by a preponderance of the evidence, that it meets the requirements of the Regulation concerning control.  Although it appears you may control ISC’s marketing and sales, there is no indication in the record that you could perform the administrative or the janitorial /lawn maintenance operations, without the assistance of others.  Your functions at ISC appear limited in nature and your expertise is unrelated to the firm’s primary activities.  The record is void of any information that substantiates that you could operate the firm’s equipment or have a sufficient understanding of ISC’s operations in order to assist or direct others in the field.  You have, therefore, failed to meet your burden of proving that you meet the requirements of §26.71(g), which states: 
“The socially and economically disadvantaged owners must have an overall understanding of, and managerial and technical competence and experience directly related to, the type of business in which the firm is engaged and the firm's operations. The socially and economically disadvantaged owners are not required to have experience or expertise in every critical area of the firm's operations, or to have greater experience or expertise in a given field than managers or key employees. The socially and economically disadvantaged owners must have the ability to intelligently and critically evaluate information presented by other participants in the firm's activities and to use this information to make independent decisions concerning the firm's daily operations, management, and policymaking. Generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control.” 

2.  The record indicates that [REDACTED], a non-disadvantaged individual and the firm’s Vice President, has worked for ISC since 1988.  His résumé indicates that his role at ISC is to seek service contracts, attend pre-bid or contractual meetings, assist you with banking duties, and assist with supervising employees.  From 1985 to 1988, he was the Owner/Operator of [REDACTED]; and the President/Owner of [REDACTED] from 1973 to 1985.  The firm’s DBE certification application indicates that [REDACTED] assists you with financial decisions, estimating and bidding, negotiating and contract execution, hiring/firing of management personnel, and purchasing of major equipment.  He is authorized to sign company checks and is able to make financial transactions on behalf of the firm.  The record contains the firm’s signature card with [REDACTED] that indicates [REDACTED] is authorized to sign checks from this account.  
[REDACTED], also a non-disadvantaged individual, serves as ISCs’ Secretary and Treasurer.  According to his résumé, [REDACTED] prepares bids and participates in negotiations, purchases and maintains equipment, and locates potential clients.  As the firm’s janitorial/lawn advisor he is responsible for a janitorial crew of 15 and a lawn crew of 7.  He also supervises routes to ensure contract specifications are met and schedules all daily and weekly activities for both crews.  
STLIA’s January 17, 2008, on-site interview report states:

[Ms. Siade] was asked to explain her role in the company as President.  She stated that she oversees the whole company.  When asked to be more specific, she stated that she attends pre-bid conferences, approves purchases and oversees office operations.  In addition, she stated that she visits job sites and does visual inspections of work.  However, Ms. Siade was continuously unable to answer basic questions about the daily operations and management of the company.  
When asked to describe [REDACTED] role as Vice President, she stated that “he assists me,” answers questions from clients, handles problems, and oversees cleaning.  In addition, she stated that the company employs [REDACTED] as a general manager to directly supervise the cleaning staff.  We asked— what is [REDACTED] last name?  Mrs. Siade stated that she did not know. . .She was asked if she prepared the payroll or signed checks.  She stated that [REDACTED] handles the payroll.  Who signs checks?  She asked [REDACTED] if she signs the payroll checks.  Furthermore, Ms. Siade was asked what is [REDACTED] role in the company.  She stated “I think he leads grass cutting.”  How many hours does he work? “He works 20-30 hours, I think.”

. . .[Ms. Siade] was asked what percentage of company contracts were public versus private.  She stated that she would have to check.  Then, we asked about company equipment and vehicles.  She stated that they had 14 trucks and vans, but she did not have an idea or estimate of value.  Again, she asked [REDACTED]. . .Ms. Siade was asked how the company maintains its financial records.  She stated that [REDACTED] handles all financial recordkeeping.  Then, we asked what bank the company banks with and who has authority to sign checks.  Again, she asked [REDACTED] who signs payroll checks; then stated that she is authorized and signs as needed.  She did not know if the company had a line of credit.  

Finally, she was asked—what were the three largest contracts the company has performed?  She stated that she did not know off hand.  She would have to look them up.  [STLIA] asked if the company had entered into any new contracts since she became President.  She stated no.  Then, [REDACTED] reminded her of the Shuttle Bus cleaning contract.  She was unable to provide any further information.  

You stated in your April 7, 2008, rebuttal letter to the Department:

As far as the day to day operations of ISC, I know which projects we are working on and confer regularly with each project manager on the progress of each one.  ISC has over 60 employees presently and will have another 5 or 6 when the mowing and landscaping season resumes in a couple of weeks. 
 I do depend on [REDACTED], my office manager, to keep track of time cards and which project each is working on.  [REDACTED] helps in other matters as well since she has had many years [of] experience with the company and has in fact been a past owner.  She is an asset to my learning cycle of this company.  If a question [were] to arise about any employee to me, I would have to check the schedule and get the information from the project manager.  It is impossible for me to know where all the employees are working at any given time. . .I am in the office on a daily basis and use my project managers to keep me updated.  [REDACTED] did handle much of the bidding and giving estimates on new projects as he has many years experience in this field.  However, we now bid all new contract possibilities together and no bid is presented to any potential client without my approval first.  [REDACTED] spends quite a deal less time with ISC since I have taken over as President.  
The record indicates that you have delegated the ISC’s field operations to non-disadvantaged individuals who exercise substantial authority over the firm’s activities.  You clearly rely upon [REDACTED] to address issues in the field and oversee the firm’s lawn maintenance operations and.  [REDACTED], a non-disadvantaged individual, possesses the authority to obligate the firm, and by your own admission, has several years of experience in bidding and estimating.  The ability of non-disadvantaged individuals to sign contracts and checks on the firm’s accounts, manage ISC’s field operations, and participate substantially in the firm’s bidding limits your control of ISC and is inconsistent with §§26.71(d), (e) and (f), which state:
§26.71(d): “The socially and economically disadvantaged owners must possess the power to direct or cause the direction of the management and policies of the firm and to make day-to-day as well as long-term decisions on matters of management, policy and operations.  (1) A disadvantaged owner must hold the highest officer position in the company (e.g., chief executive officer or president).  (2) In a corporation, disadvantaged owners must control the board of directors.  (3) In a partnership, one or more disadvantaged owners must serve as general partners, with control over all partnership decisions.” 

§26.71(e): “Individuals who are not socially and economically disadvantaged may be involved in a DBE firm as owners, managers, employees, stockholders, officers, and/or directors.  Such individuals must not, however, possess or exercise the power to control the firm, or be disproportionately responsible for the operation of the firm.” 
§26.71(f): “the socially and economically disadvantaged owners of the firm may delegate various areas of the management, policymaking, or daily operations of the firm to other participants in the firm, regardless of whether these participants are socially and economically disadvantaged individuals.  Such delegations of authority must be revocable, and the socially and economically disadvantaged owners must retain the power to hire and fire any person to whom such authority is delegated.  The managerial role of the socially and economically disadvantaged owners in the firm's overall affairs must be such that the recipient can reasonably conclude that the socially and economically disadvantaged owners actually exercise control over the firm's operations, management, and policy.”  

3.  The record indicates that [REDACTED] is the only paid officer at ISC; and that you do not receive compensation from the firm.  The record contains a “paychoice” report dated December 26, 2007, which indicates that you did not receive a salary from ISC.  Most of the firm’s employees listed in the 14-page report all received compensation during 2007.  You stated in your rebuttal letter to the Department:

I have not taken a paycheck from ISC.  I have purchased this company for a long term investment as I have a pension since I retired from [REDACTED], but I do plan on taking a small salary with the acquisition of a contract I am presently bidding on. 

Pursuant to §26.71(i)(1), remuneration is a factor in determining whether an applicant controls their firm.  Section 26.71(i)(1) states: 

You may consider differences in remuneration between the socially and economically disadvantaged owners and other participants in the firm in determining whether to certify a firm as a DBE.  Such consideration shall be in the context of the duties of the persons involved, normal industry practices, the firm's policy and practice concerning reinvestment of income, and any other explanations for the differences proffered by the firm.  You may determine that a firm is controlled by its socially and economically disadvantaged owner although that owner's remuneration is lower than that of some other participants in the firm.

Substantial record evidence therefore, supports the MUCP’s conclusion that you do not control ISC within the meaning of §26.71.  You have therefore, failed to meet your burden of proof in demonstrating, by a preponderance of the evidence, the firm meets the requirements of the DBE program pursuant to §26.61(b).  
OTHER ISSUES
According to the firm’s DBE certification application, your initial investment to acquire your 51 percent ownership interest in ISC occurred on February 9, 2007, and consisted of [REDACTED] in cash paid to [REDACTED].  The record contains a check dated February 20, 2007, to [REDACTED] in the amount of [REDACTED] drawn on a checking account jointly owned with your husband, [REDACTED].  These circumstances raise questions as to whether your contribution of capital to acquire your ownership interest in ISC meets the requirements of §26.69.  
§26.69(c) states: 
The firm's ownership by socially and economically disadvantaged individuals must be real, substantial, and continuing, going beyond pro forma ownership of the firm as reflected in ownership documents. The disadvantaged owners must enjoy the customary incidents of ownership, and share in the risks and profits commensurate with their ownership interests, as demonstrated by the substance, not merely the form, of arrangements. 

§26.69(e) states: “The contributions of capital or expertise by the socially and economically disadvantaged owners to acquire their ownership interests must be real and substantial.” 
§26.69(i) states: “You must apply the following rules in situations in which marital assets form a basis for ownership of a firm: 

(1) When marital assets (other than the assets of the business in question), held jointly or as community property by both spouses, are used to acquire the ownership interest asserted by one spouse, you must deem the ownership interest in the firm to have been acquired by that spouse with his or her own individual resources, provided that the other spouse irrevocably renounces and transfers all rights in the ownership interest in the manner sanctioned by the laws of the state in which either spouse or the firm is domiciled. You do not count a greater portion of joint or community property assets toward ownership than state law would recognize as belonging to the socially and economically disadvantaged owner of the applicant firm. 

(2) A copy of the document legally transferring and renouncing the other spouse's rights in the jointly owned or community assets used to acquire an ownership interest in the firm must be included as part of the firm's application for DBE certification. “

The record is unclear whether your [REDACTED] contribution was derived from your personal funds or joint funds you co-own with your spouse.  In addition, since ISC was operating several years prior to you obtaining your 51 percent interest, there is a question as to whether this amount meets the “substantial” requirements of §26.69(c) and (e). Since the MUCP did not raise ownership issues in its certification denial decision, the Department will not address it further here; however, it is a matter of concern.  
In summary, the information provided cumulatively supports the MUCP’s determination that ISC does not meet the criteria as required for DBE certification under 49 CFR Part 26.  The company is, therefore, ineligible to participate as a DBE on the MUCP’s Federal financially-assisted projects.  This determination is administratively final as of the date of this correspondence.

Sincerely,

Joseph E. Austin, Associate Director
External Civil Rights Programs Division

Departmental Office of Civil Rights

cc: STLIA-MUCP
