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July 8, 2008
CERTIFIED MAIL

RETURN RECEIPT REQUESTED
Reference No:  08-0097
Ms. Angela Wilburn
Owner

Affordable Asphalt, LLC
38 State Street
Middleville, MI 49333
Dear Ms. Wilburn:
This is in response to the appeal that you filed on behalf of your firm, Affordable Asphalt, LLC (“Affordable Asphalt”).  We have carefully reviewed the materials from the Michigan Department of Transportation (“MichDOT”) as well as that you submitted and have concluded that the denial of Affordable Asphalt’s certification as an eligible Disadvantaged Business Enterprise (DBE) under criteria set forth  in 49 CFR Part 26 ("the Regulation"), is supported by substantial evidence.
Your appeal is denied based upon substantial record evidence that the firm’s ownership by socially and economically disadvantaged individuals is not  real, substantial, and continuing, going beyond pro forma ownership of the firm as reflected in ownership documents.

Your appeal is also denied based upon substantial record evidence that the socially and economically disadvantaged owner does not have an overall understanding of, and managerial and technical competence and experience directly related to, the type of business in which the firm is engaged and the firm's operations.

Your appeal is further denied based upon substantial record evidence that you can not determine whether the socially and economically disadvantaged owner as distinct from the family as a whole—control the firm.

The specific reasons for the denial of your appeal include the following:


1) §26.69 (a) provides that “In determining whether the socially and economically 
disadvantaged participants in a firm own the firm, you must consider all the facts of 
record, viewed as a whole. (b)  To be an eligible DBE, a firm must be at least 51 per 
cent owned by socially and disadvantaged individuals. 

§26.69(c) states “The firm’s ownership by socially and economically disadvantaged
individuals must be real, substantial, and continuing, going beyond pro forma 
ownership of the firm as reflected in ownership documents.  The disadvantaged 
owners must enjoy the customary incidents of ownership, and share in the risks and 
profits commensurate with their ownership interests, as demonstrated by the 
substance, not merely the form, of arrangements.”

§26.69 (e) states “The contributions of capital or expertise by the socially and economically disadvantaged owners to acquire their ownership interests must be real and substantial.  Examples of insufficient contributions include a promise to contribute capital, an unsecured note payable to the firm or an owner who is not a disadvantaged individual, or mere participation in a firm’s activities as an employee.  Debt instruments from financial institutions or other organizations that lend funds in the normal course of their business do not render a firm ineligible, even if the debtor’s ownership interest is security for the loan.”
§26.69(j) states “You may consider the following factors in determining the ownership of a firm. However, you must not regard a contribution of capital as failing to be real and substantial, or find a firm ineligible, solely because—

(1) A socially and economically disadvantaged individual acquired his or her ownership interest as the result of a gift, or transfer without adequate consideration, other than the types set forth in paragraph (h) of this section;

(2) There is a provision for the co-signature of a spouse who is not a socially and economically disadvantaged individual on financing agreements, contracts for the purchase or sale of real or personal property, bank signature cards, or other documents; or

(3) Ownership of the firm in question or its assets is transferred for adequate consideration from a spouse who is not a socially and economically disadvantaged individual to a spouse who is such an individual. In this case, you must give particularly close and careful scrutiny to the ownership and control of a firm to ensure that it is owned and controlled, in substance as well as in form, by a socially and economically disadvantaged individual.”
According to the record Affordable Asphalt is seeking certification in the areas of asphalt milling, paving, sealing and maintenance. The firm was established on November 2002.  The record reveals that the socially and economically disadvantaged owner invested [REDACTED] in equipment to start the business. During the onsite review you stated that you had equipment from another company. According to MichDOT, the initial investment documentation and corporate records on file with the Michigan Department of Labor and Economics Development (DLEG), the source of the initial equipment was [REDACTED] owned by [REDACTED], where you were the Office Manager.  [REDACTED] was dissolved in 2002, five months prior to the formation of Affordable Asphalt, LLC.  No equipment purchase receipts concerning initial investment were provided. According to the interviewer’s notes, “There is no information about the equipment and the value.” MichDOT opined that you have not provided substantial documentation to support your initial investment as required by the Department’s Regulation.
Your letter of rebuttal states “I would like to combat this by telling you the only piece of equipment I started Affordable Asphalt with was a 1 Ton truck.  It is true, that this vehicle was from a previous company my husband owned.  I have attached (Document A) a `Bill of Sale’ for this truck showing I, Angela Wilburn (owner of Affordable Asphalt) purchased this vehicle from my husband, [REDACTED]. All other equipment was purchased and a note was taken out on it in Affordable Asphalt’s name. My signature is on all loan documents for Affordable Asphalt.”  Substantial record evidence supports MichDOT’s determination that the firm’s ownership by socially and economically disadvantaged individuals must be real, substantial, and continuing, going beyond pro forma ownership of the firm as reflected in ownership documents.
2) §26.71 (b) states “Only an independent business may be certified as a DBE. An independent business is one the viability of which does not depend on its relationship with another firm or firms.

(1) In determining whether a potential DBE is an independent business, you must scrutinize relationships with non-DBE firms, in such areas as personnel, facilities, equipment, financial and/or bonding support, and other resources.

(2) You must consider whether present or recent employer/employee relationships between the disadvantaged owner(s) of the potential DBE and non-DBE firms or persons associated with non-DBE firms compromise the independence of the potential DBE firm.

(3) You must examine the firm's relationships with prime contractors to determine whether a pattern of exclusive or primary dealings with a prime contractor compromises the independence of the potential DBE firm.

(4) In considering factors related to the independence of a potential DBE firm, you must consider the consistency of relationships between the potential DBE and non-DBE firms with normal industry practice.”
MichDOT opined that file documentation and corporate filings with the Michigan Department of Economic Development reveals an affiliate company, [REDACTED] and was established in 2006.  The principals of the firm are Angela Wilburn, President/Treasurer; [REDACTED], Vice President/Secretary. According to MichDOT corporate filings revealed the nature of the business of [REDACTED] is manufacturing of asphalt equipment. During the onsite review, you stated that no 2006 business taxes were filed.  MichDOT stated that both firms share the same business location and employees.  During the onsite interview, you stated that you devote 20-25 ours per week at the applicant firm and 30-35 hours per week at other employment.
Your letter of rebuttal states “M[ich]DOT mentioned the filing of [REDACTED] that was established in 2006 also.  They stated they could not conclude Affordable Asphalt and [REDACTED] are independent of each other.  This is absurd to me.  Am I only allowed to own one business?  [REDACTED]. was formed and I registered the name to secure it.  The premise of starting this particular business was to manufacture equipment related to the asphalt industry, which of course, ties together.  [REDACTED] has not been pursued.  This was a future goal of which Bill and I jointly wanted to start.  M[ich]DOT said that evidence on record indicates that Affordable Asphalt, LLC was established on the resolution of [REDACTED].  Naturally, because my husband, [REDACTED], owned [REDACTED] and I had learned in the business with him, that is how I drew my idea of starting Affordable Asphalt, LLC.  Is there a law stating that if you were involved in one company, you can’t start one yourself?  I believe this happens all the time.”
3) §26.71(d) states “The socially and economically disadvantaged owner must possess the power to direct or cause the direction of the management and policies of the firm and to make day-to-day as well as major decisions on matters of management, policy and operations. 
§26.71(e) states “Individuals who are not socially and economically disadvantaged may be involved in a DBE firm as owners, managers, employees, stockholders, officers, and/or directors.  Such individuals must not, however, possess or exercise the power to control the firm, or be disproportionately responsible for the operation of the firm.”

§26.71 (g) states “The socially and economically disadvantaged owners must have an overall understanding of, and managerial and technical competence and experience directly related to, the type of business in which the firm is engaged and the firm's operations. The socially and economically disadvantaged owners are not required to have experience or expertise in every critical area of the firm's operations, or to have greater experience or expertise in a given field than managers or key employees. The socially and economically disadvantaged owners must have the ability to intelligently and critically evaluate information presented by other participants in the firm's activities and to use this information to make independent decisions concerning the firm's daily operations, management, and policymaking. Generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control.”
§26.71((k)(1) states “A socially and economically disadvantaged individual may control a firm even though one or more of the individual's immediate family members (who themselves are not socially and economically disadvantaged individuals) participate in the firm as a manager, employee, owner, or in another capacity. Except as otherwise provided in this paragraph, you must make a judgment about the control the socially and economically disadvantaged owner exercises vis-a-vis other persons involved in the business as you do in other situations, without regard to whether or not the other persons are immediate family members.

(2) If you cannot determine that the socially and economically disadvantaged owners—as distinct from the family as a whole—control the firm, then the socially and economically disadvantaged owners have failed to carry their burden of proof concerning control, even though they may participate significantly in the firm's activities.”
§26.71(m) states “In determining whether a firm is controlled by its socially and economically disadvantaged owners, you may consider whether the firm owns equipment necessary to perform its work. However, you must not determine that a firm is not controlled by socially and economically disadvantaged individuals solely because the firm leases, rather than owns, such equipment, where leasing equipment is a normal industry practice and the lease does not involve a relationship with a prime contractor or other party that compromises the independence of the firm.”
Your résumé reveals that from 2002 to present that you are the owner/President of Affordable Asphalt, LLC. Your duties include overseeing all staff – reviews; marketing/public relations; all accounts aspects; collections; customer relations; staff training/safety; advertising campaigns; and sales/company financials.  Prior to that, you were Marketing Director for [REDACTED] from 2002-2004.  There you were responsible for weekly newspaper ads; coordinating customer events (golf outings, special events); co-op marketing with vendors; staff training; coordinate all television ads; and assisted builders with advertising.  From 1997 to 2001, you were an office manager for [REDACTED].  You were responsible for all accounts; scheduling; marketing; and collections. 
[REDACTED] résumé reveals that he is Sales/Supervisor for Affordable Asphalt and has been since 2002.  His duties are to retain current customer base; estimating/sales for growth of customer and sales growth; oversee job leaders in field; and purchasing of all equipment.  From 2001 to 2002, he was a sales/estimator for [REDACTED] responsible for measuring and estimating of jobs and sales.  From 2000 – 2001, he was employed by [REDACTED] where he was a Sales/estimator responsible for measuring and estimating jobs and sales.  From 1996 to 2000, he was part owner of [REDACTED]. He was responsible for sales/estimating; oversight of all employees; financials; and job scheduling.

[REDACTED] has been employed with Affordable Asphalt from 2005 to current where he is a crew leader/supervisor responsible for all scheduling of awarded projects; fleet maintenance; prep crew leader – grader/removals; and crew leader – delegate responsibilities in field as needed.  From 2002 to 2005, he was the owner of [REDACTED] responsible for all accounts receivable and accounts payable; paver operator; payroll; and supervisor of all employees.  From 1996 to 2000, he was part owner of [REDACTED].  He was responsible for estimating; field supervisor; and supervision of all employees.
According to the firm’s DBE application, you are solely responsible for financial decisions, negotiating and contract execution; marketing/sales; and authorized to make financial transactions.  Estimating and bidding is handled by [REDACTED] and [REDACTED.  Hiring and firing of management personnel are shared by yourself and [REDACTED].  [REDACTED] is also responsible for Field /production operations supervisor.  Office management is handled by both you and [REDACTED].  You share responsibilities with your spouse for purchasing of major equipment and authorized to sign company checks.

MichDOT opined that your answers to the onsite review questions, the DBE application and your résumé do not reveal that you have the field experience, supervisory experience and sufficient training in the firm’s work classification.  They concluded that the persons with the necessary experience and qualifications to control this type of business were the non-disadvantaged individuals in the firm.  Your qualifications and experience appear to administrative in nature compared to that of the non-disadvantaged individuals involved in the day-to-day operations of the firm.
Your letter of rebuttal states “Although my primary background (of which my resume shows) is marketing and administrative duties, I have been in the asphalt industry for almost 10 years.  I often visit my jobsites to see and check the crew’s quality.  My staff along with my customers can verify just that.  I do not feel I have to be on a piece of equipment to understand the process and technical side of asphalt.  I feel I have battled with this accusation over and over again since I have been in the industry because of my gender and it is disappointing that M[ich]DOT viewed me as not being `technical’ enough to know my own business.  The fact that I am a woman owned business, and these accusations further solidify the disadvantages my business faces.’
The record information reveals that the non-disadvantaged individuals have the qualifications and experience to control the critical functions of the firm.
In summary, the information provided cumulatively supports a conclusion that Affordable Asphalt does not meet the criteria as required for DBE certification under the Regulation.  The company is, therefore, ineligible to participate as a DBE on MichDOT’s Federal financially assisted projects.  This determination is administratively final as of the date of this correspondence. 

Sincerely,

Joseph E. Austin, Associate Director
External Civil Rights Programs Division 

Departmental Office of Civil Rights

cc:
MichDOT
