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August 8, 2008
CERTIFIED MAIL

RETURN RECEIPT REQUESTED
Reference No.:  08-0121
Mr. Sherman Harvey
Harvey Oil Company
P.O. Box 704
Cordele, GA  31010
Dear Mr. Harvey:
This is in response to the appeal that you filed on behalf of your firm, Harvey Oil Company (“HOC”).  We have carefully reviewed the material from the Georgia Department of Transportation, (“GDOT”) as well as that you submitted on behalf of the firm and have concluded that the denial of HOC's certification as an eligible DBE under criteria set forth in 49 CFR Part 26 ("the Regulation") is supported by substantial evidence.
Your appeal is denied based upon our determination that substantial record evidence supports GDOT’s conclusion that HOC is not an independent business as required by the Departments Regulations.
The specific reasons for the denial of your appeal include the following:

§26.61(b) states, “The firm seeking certification has the burden of demonstrating to you, by a preponderance of the evidence, that it meets the requirements of this subpart concerning group membership or individual disadvantage, business size, ownership, and control.”

The Regulation, 49 CFR Part 26.71(b), provides that “Only an independent business may be certified as a DBE.  An independent business is one the viability of which does not depend on its relationship with another firm or firms.  
(1)
In determining whether a potential DBE is an independent business, you must scrutinize relationships with non‑DBE firms, in such areas as personnel, facilities, equipment, financial and/or bonding support, and other resources. 

(2)
You must consider whether present or recent employer/employee relationships between the disadvantaged owner(s) of the potential DBE and non‑DBE firms or persons associated with non‑DBE firms compromise the independence of the potential DBE firm.

(3)
You must examine the firm's relationships with prime contractors to determine whether a pattern of exclusive or primary dealings with a prime contractor compromises the independence of the potential DBE firm. 

(4)
In considering factors related to the independence of a potential DBE firm, you must consider the consistency of relationships between the potential DBE and non‑DBE firms with normal industry practice.” 

The record reveals that you are the 100% owner of HOC, a firm established in September 2001, to perform petroleum distribution.  The record further reveals that HOC has a close relationship with [REDACTEDE], a non-disadvantaged firm owned by [REDACTED].  The DBE application and other documents contained in the record reveals that you, the socially and economically disadvantaged owner, are currently employed full-time with [REDACTED] as the owner/operator.
HOC’s office is located within [REDACTED] office at 303 N. 7th Street, Cordele, GA.  Both firms share office equipment and employees but HOC has its own phone and fax lines. The record also contains a copy of a lease and distribution agreement between the two firms with [REDACTED] as supplier and HOC as distributor. The agreement states, “Upon receipt of an order from its customers, Distributor shall notify supplier who shall make the delivery to Distributor’s customer.  Supplier shall then invoice Distributor who shall then add its margin and charge the customer.  Supplier shall charge Distributor’s bank account by electronic funds transfer for all invoices for delivered products when due…Supplier hereby leases to Distributor sufficient office space, consulting and secretarial services at its location in Cordele, Georgia so that Distributor can carry out its business.  These services shall include the preparation of sales tax and other required forms but any required tax fees shall be paid by Distributor.  Distributor must obtain and pay for his own phone and fax services at this location.” 

During the March 18, 2008, onsite review, [REDACTED] explained that he was the Operations Manager for Harvey Oil Company and handled daily activities of the business.  He said the business had been slow in recent months and you agreed.  [REDACTED] also answered a majority of the questions during the interview.  [REDACTED] also provided a copy of the lease agreement between [REDACTED] and Harvey Oil Company wherein Harvey Oil is a distributor of fuel and petroleum products for [REDACTED]. This agreement is still in effect. 

As a result of this review, it was determined that HOC is not an independent business for the following reasons: the two firms (a) share office space, (b) both businesses provide the same types of services; and (c) shares personnel and resources.  GDOT also determined that you are overly dependent on [REDACTED], to afford your firm the ability to operate as an on-going concern. 
You state in your letter of rebuttal:

Harvey Oil is not dependent of [REDACTED] for existence but has a contract with [REDACTED] for deliveries.  This business agreement has been very satisfactory and neither party has had any reason to change this agreement….One office is used for both companies and office person[nel] at times provides services for both businesses.  

The record further indicates that [REDACTED] a non-disadvantaged individual and a non-owner of the firm is disproportionately responsible for the operation of [REDACTED].  [REDACTED] serves as Manager and is the registered agent for [REDACTED].  The firm’s DBE application indicates that [REDACTED] runs the daily operations of HOC as well as his duties at [REDACTED].  He is responsible for estimating and bidding; negotiating and contract execution; hiring/firing; office management, and marketing/sales.  Furthermore, [REDACTED] is the person authorized and relied upon to perform crucial activities of the firm during your absence.  According to the Articles of Incorporation, [REDACTED], is listed as Manager of the firm.  Article III Management: states the Members hereby delegate the management of the LLC to Manager(s) subject to the limitations set out in this agreement.  C) The manager shall have the authority to take all necessary and proper actions in order to conduct the business of the LLC. D. except for decisions concerning distributions, any Manager can take any appropriate action on behalf of the LLC, including, but not limited to signing checks, executing leases, and signing loan documents.  
The firm’s DBE application indicates that you, the disadvantaged owner, are responsible for financial decisions and are the only person authorized to sign checks on behalf of the firm. However, the record contains copies of cancelled checks that were stamped with your signature.  
You state in your letter or rebuttal: 
I Sherman Harvey, did not begin operations of Harvey Oil with a signature stamp for my Harvey Oil checks.  This was done for efficiency purposes.  I do own and run two businesses and routine payments that are owed and must be paid are authorized by me to use the signature stamp.  I come in unannounced and review and consult with the office, as I deem necessary.
The Regulation requires that participating DBE firms be independent businesses.  In determining whether or not a potential applicant is an independent business, the Regulation directs recipients to scrutinize the firm’s relationships with non-minority firms.  The record information substantiates that there are strong business ties between HOC and [REDACTED], a non-DBE firm. A firm with the above stated dependencies does not meet the eligibility requirements of the Regulation.  It appears that these two businesses are providing the same type of services, located at the same address and utilizing the same resources to be independent of one another.  Therefore, we must conclude, under the present circumstances, that HOC is much too intertwined to meet the independence requirements.  Again, it is the responsibility of the disadvantage owner to prove that they meet the eligibility requirements of the Regulation when it comes to the control issues. Substantial record evidence therefore supports GDOT’s conclusion that the HOC is not independent within the meaning of the Department’s Regulation. 

§26.71(j) states, “In order to be viewed as controlling a firm, a socially and economically disadvantaged owner cannot engage in outside employment or other business interests that conflict with the management of the firm or prevent the individual from devoting sufficient time and attention to the affairs of the firm to control its activities.  For example, absentee ownership of a business and part‑time work in a full‑time firm are not viewed as constituting control.”

The record reveals that, you work full-time for [REDACTED], a company in which you are the 100% owner.  According to the record information, you work approximately 8 hours per day for [REDACTED] and spend whatever time necessary for HOC.  You stated in your rebuttal letter, “I, Sherman Harvey, devote whatever time is required to run both of my businesses.  Sometimes one requires more time than the other.  Harvey Oil’s business has been extremely slow for the past couple of years.  To my credit I have a very capable and dependable operations manager who has been an asset to the operation of Harvey Oil.”  In demonstrating control, the disadvantaged owner of a participating firm must devote substantial time and attention (during working hours) to the day-to-day activities in which the firm is engaged.  Substantial record evidence supports GDOT’s determination that the disadvantaged owner does not devote sufficient time and attention to the affairs of the firm in order to be considered as controlling its activities.  We do not believe that this type of absentee ownership meets the requirements of the Department’s Regulation.
In summary, the information provided cumulatively supports a conclusion that Harvey Oil Company does not meet the criteria as required for DBE certification under 49 CFR Part 26.  The company is, therefore, ineligible to participate as a DBE on GDOT’s Federal financially assisted projects.  This determination is administratively final as of the date of this correspondence.

Sincerely,

Joseph E. Austin, Associate Director
External Civil Rights Programs Division 

Departmental Office of Civil Rights 

cc:  GDOT

